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Outbound M&A

Suffering from the COVID-19 crisis and increas-
ingly rigorous foreign investment control, world-
wide outbound M&A by Chinese investors in
2020 declined by 27.59% in value (USD42 bil-
lion) compared to 2019 based on disclosed deal
volume, and the number of transactions (403)
declined by 39.58% according to statistics
released by PwC. The most popular economic
sectors for Chinese outbound M&A activity by
deal value were industry, hi-tech and consumer
products. Driven by the “Belt and Road” initia-
tive, Chinese investment in parts of the world
including India, Latin America and the ASEAN
countries is increasing year-on-year and this is
likely to continue going into 2021.

Meanwhile, with the special purpose acquisi-
tion company (SPAC) booming in the USA in
2020, the SPAC has also become a popular
outbound M&A choice for Chinese investors in
2020. Ucommune, United Family Healthcare and
Faraday Future all chose to be listed in the USA
by means of a merger with a SPAC. As SPAC
deals are a fast, low-cost, low-threshold way of
financing, and Asia-focused SPACs are emerg-
ing, more and more Chinese investors may seek
mergers with suitable SPACs for overseas listing
purposes in 2021.

In 2017 the China National Development and
Reform Commission (NDRC), the Ministry of
Commerce (MOFCOM) and the State Adminis-
tration of Foreign Exchange intensively promul-
gated a series of rules and regulations attempt-
ing to streamline governmental procedures and
guide Chinese investors towards rational invest-
ment. In the following years of 2018, 2019 and
2020, China outbound M&A activities displayed

a tendency towards greater rationality. Over-
all, there have not been material revisions or
updates to the regulations governing overseas
direct investment in 2020.

Inbound M&A

China inbound M&A by foreign strategic inves-
tors in 2020 (USD14.6 billion) increased by
30.81% in value over 2019 based on disclosed
deal volume, though the number of transactions
(181) declined by 27.02% according to statistics
released by PwC. Following the implementation
of the Foreign Investment Law and its imple-
menting regulations (Foreign Investment Law)
on 1 January 2020, China has been attracting
more foreign investment in the past year. Figures
released by MOFCOM show that China attract-
ed CNY999.98 billion of foreign investment in
2020, reflecting a 6.2% year-on-year increase
despite the fact that global cross-border invest-
ment encountered a sharp decline in the face of
the COVID-19 pandemic. The number of new
foreign-invested enterprises set up in China in
2020 reached 39,000, making China the world’s
largest recipient of foreign investment.

One of China’s commitments upon its entrance
to the WTO was the opening-up of its economy
and the facilitating of foreign investments. This
was the keynote of 2020 M&A policy and is also
essential to China’s economic development.
To further improve the environment for foreign
investors in China, material revisions to the rules
and regulations governing inbound M&A have
been made in the past year.
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The Administrative Measures for Strategic
Investment in Listed Companies by Foreign
Investors

On 18 June 2020, the MOFCOM promulgated
the revised draft of the Administrative Meas-
ures for Strategic Investment in Listed Compa-
nies by Foreign Investors (Strategic Investment
Regulation) for public comment. The Strategic
Investment Regulation regulates M&A involving
A-share listed companies. The 2020 draft mainly
indicates the following potential revisions of the
Strategic Investment Regulation.

* In light of the new information report-

ing mechanism under the Foreign Invest-
ment Law, replacing the ex-ante MOFCOM
examination and approval of foreign strategic
investment with an ex-post reporting require-
ment.

Further clarifying that in stock-swap M&A
transactions, except for implementing foreign
strategic investment by means of a contrac-
tual transaction (as opposed to other means
including tender offers), the foreign entity as
a party to the swap transaction is no longer
required to be a foreign listed company.
Clarifying that the proportion of shares sched-
uled to be purchased in foreign strategic
investment, by contractual transaction or by
tender offer, shall not be less than 5% instead
of 10%.

Adding additional requirements in terms of
information disclosure and expert opinion

on compliance with the Strategic Investment
Regulation.

Specifying that foreign strategic investment in
the companies listed on the National Equities
Exchange and Quotations may be made with
reference to the Strategic Investment Regula-
tion.

Foreign investment in specific regulated
industries

On 23 June 2020, the 2020 version of the List
of Special Administrative Measures for Foreign
Investment Access (the so-called Negative List)
was promulgated and implemented.

Compared with the 2019 version, six items,
which used to be subject to prohibitions or
limitations, were entirely removed from the new
Negative List, including the following.

* Foreign investment in the smelting and
processing of radioactive minerals and the
production of nuclear fuel was prohibited.

* The construction and operation of urban
water supply and drainage pipelines and
networks for cities with an urban population
of 500,000 or more was required to be con-
trolled by Chinese shareholders.

« Foreign investment in air traffic control was
prohibited.

* Foreign shareholders were not permitted to
hold more than 51% of the shares of securi-
ties companies or securities investment fund
management companies — this restriction will
be eliminated in 2021.

* Foreign shareholders were not permitted to
hold more than 51% of the shares of futures
companies - this restriction will be eliminated
in 2021.

« Foreign shareholders were not permitted
not hold more than 51% of the shares of life
insurance companies — this restriction will be
eliminated in 2021.

Another six items were revised, among which
developments in the fields of manufacturing and
agriculture are of particular interest.

In the field of manufacturing, the 2020 version
of Negative List cancelled the restrictions on the
foreign shareholding percentage in the manufac-
turing of commercial vehicles.
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In the field of agriculture, the requirement that
the Chinese party must hold a controlling stake
in the breeding of new varieties and seed pro-
duction of wheat was amended to a requirement
that the shareholding percentage of the Chinese
party shall not be less than 34%.

In addition, the 2020 version of the List of Spe-
cial Administrative Measures for Foreign Invest-
ment Access in Pilot Free Trade Zones and the
Catalogue of Encouraged Foreign Investment
Industries were also promulgated in 2020 to
facilitate foreign investment in China, with the
former removing six items from the negative list
and the later adding 127 to the encouraged list.

Measures for the Security Review of Foreign
Investment

On 19 December 2020, the NDRC and MOF-
COM jointly promulgated the Measures for the
Security Review of Foreign Investment (Security
Review Regulation), which was implemented on
18 January 2021. The Security Review Regula-
tion marks a new era of national security review
in China and will have far-reaching impact on
foreign M&A in China.

Under the Security Review Regulation, where
an acquisition of Chinese enterprises’ equity or
assets by foreign investors through M&A falls
within any of the following categories, the acqui-
sition shall proactively be reported to the NDRC
before closing:

« investment in the military industry, facilities
supporting the military industry or other fields
concerning national defence and security, as
well as investment in the surrounding areas of
military facilities and military industry facilities;
or

* investment in important agricultural products,
important energy and resources infrastruc-
ture, important equipment manufacturing,
important infrastructure, important transpor-

tation services, important cultural products
and services, important information tech-
nology and internet products and services,
important financial services, key technologies
and other important fields concerning nation-
al security, and obtaining actual control of the
invested enterprise.

When it is decided that the reported inbound
M&A affects national security, the foreign inves-
tor may not make the investment, and where the
investment has been made, the foreign inves-
tor shall dispose of equity or assets within the
prescribed time limit and take other necessary
measures to restore the pre-investment state
and eliminate the impact on Chinese national
security.

Rules on handling complaints of foreign-
invested enterprises

The Rules on Handling Complaints of Foreign-
Invested Enterprises was promulgated on 18
August 2020 and came into force on 1 October
2020. Under these rules, foreign investors may
apply for MOFCOM or local government co-ordi-
nation when their legitimate rights are infringed
by administrative agencies, as well as report-
ing issues and suggestions concerning the Chi-
nese investment environment. These new rules
are expected to facilitate foreign inbound M&A
in China with more practical dispute resolution
choices, which is consistent with the legislative
purpose of the Foreign Investment Law to pro-
mote foreign investment activities in China.

The Potential Impact of the Blocking Rules
and the Unreliable Entity List Rules

The Blocking Rules and the Unreliable Entity
List Rules

Against the backdrop of a rapidly changing
international trade environment, and US-China
relations in particular, it is worth noting two new
rules recently promulgated by MOFCOM:
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* the Rules on Blocking Unjustified Extraterrito-
rial Application of Foreign Laws and Meas-
ures, effective as of 9 January 2021 (Blocking
Rules); and

« the Rules on Unreliable Entity List, effective
as of 19 September 2020 (Unreliable Entity
List Rules).

Although these rules may be more related to
trade sanctions and export control administra-
tion, it appears that parties to M&A transactions
have taken these rules into account when nego-
tiating M&A deals.

The Blocking Rules do not specify which foreign
laws or measures (collectively blocked foreign
laws) are subject thereto, but it could be reason-
ably anticipated that recent US laws and meas-
ures (eg, sanctions and export control) would be
the main subjects. The Blocking Rules do not
clearly state what specific circumstances are
regulated either. Article 2 of the Blocking Rules
only provides that they apply to circumstances
where the extraterritorial application of foreign
laws and measures is against international laws
and basic norms of international relations and
unjustifiably prohibits or restricts Chinese parties
from conducting normal business activities with
third-party country counterparts.

According to a press conference held by MOF-
COM shortly after the release of the Blocking
Rules, a typical scenario contemplated under
the Blocking Rules is where a Chinese company
is prohibited under the US laws from engaging
in an M&A transaction with its counterparts in
a third-party country (eg, countries within the
Belt and Road initiative), subject to sanctions
by the Office of Foreign Assets Control of the US
Department of the Treasury (OFAC).

What seems to be relatively clear is the scope
of the entities and individuals subject to the
Blocking Rules. The Blocking Rules mainly

apply to Chinese entities and individuals (includ-
ing foreign-invested companies in China), and
it prohibits, through injunctions imposed by
the MOFCOM, Chinese entities and individuals
from complying with the blocked foreign laws.
Foreign companies are generally not subject to
the Blocking Rules, but they may be required to
compensate their Chinese counterparts under
the judicial remedies available to Chinese parties
under the Blocking Rules if such foreign compa-
nies benefit from foreign judgments or awards
against their Chinese counterparts based on the
blocked foreign laws.

With respect to the Unreliable Entity List Rules,
a typical unreliable entity contemplated there-
under would be a foreign company ceasing its
supply of goods or services to its Chinese coun-
terparts blacklisted by the OFAC or the Bureau
of Industry and Security of the Department of
Commerce (BIS). In which case, that foreign
company’s business and trade with China could
be substantially affected.

The authors’ observations

As of the date of this article, there have been no
unreliable entities publicly identified by Chinese
government authorities, nor have any cases
involving the blocked foreign laws been pub-
licly released. Given the low legislative level of
these two sets of rules (both were formulated by
MOFCOM as departmental rules), the absence
of a detailed implementation mechanism, and
unclear enforcement practices by Chinese gov-
ernment authorities up till now, it remains to be
seen how and to what extent the Blocking Rules
and the Unreliable Entity List Rules will impact
M&A transactions involving Chinese parties.
Nevertheless, the following might reasonably
be anticipated.

Deal certainty
These rules may affect deal certainty in various
ways. First, as we have seen in some transac-
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tions, parties have put in place stricter deal pro-
tection mechanisms. For example, the buyer
may require the seller and targets to provide rep-
resentations and warranties and a correspond-
ing indemnity mechanism with respect to trade
sanctions and export control, as well as request-
ing clear exit mechanisms (either through termi-
nation for convenience or by requiring the seller
to repurchase the purchased equity or assets).
Second, in deals where buyers have financing
needs, such financing might be denied by finan-
cial institutions because of the blocked foreign
laws.

Vertical M&A

Given the changing landscape of US-China rela-
tions, it may be reasonably anticipated that, in
response to the US sanctions and export con-
trols, Chinese companies may pay more atten-
tion to vertical M&A deals in order to secure safe
supply chains.

Dilemma

Concerns have been raised as to whether these
rules would put Chinese and foreign parties to
transactions into an awkward dilemma (ie, either
they observe the blocked foreign laws or follow
the injunctions imposed by the Blocking Rules).
Although the Blocking Rules stipulate, in princi-
ple, that injunctions may be suspended, revoked
or exempted under certain circumstances,
detailed implementation of these mechanisms
remains unclear. In other words, this may essen-
tially force foreign companies (including their
Chinese subsidiaries) to take sides with either
the USA or China, which could have a serious
impact on future M&A transactions.

Merger Control and National Security Review
China promulgated its Anti-monopoly Law in
2007 and, since March 2018, the PRC State
Administration for Market Regulation (SAMR) has
been the authority administering all anti-monop-
oly enforcement matters, including merger con-

trol. Within the Anti-monopoly Bureau of the
SAMR, three divisions are tasked with reviewing
merger control filings while another division is
responsible for investigating illegally conducted
concentrations of business operators.

In October 2020, the SAMR issued Interim Pro-
visions on Review of Concentration of Business
Operators (Interim Provisions), consolidating
and also replacing six regulations and normative
documents previously issued by MOFCOM, then
the authority in charge of merger control admin-
istration. The Interim Provisions, with 7 Chapters
and 65 Articles in total, provide comprehensive
rules regulating the filing and review of concen-
tration of business operators, the determination
and implementation of restrictive conditions
(also called merger remedies), and the investi-
gation of illegally conducted concentrations of
business operators.

In 2020, the SAMR, in total, initiated reviews over
481 merger control filings and concluded reviews
over 473 filings. Among the 473 concluded fil-
ings, no case was prohibited, four cases were
approved with restrictive conditions, while all
the remaining 469 cases were approved with-
out conditions (accounting for 99.2%). All the
four cases approved with restrictive conditions
are concentrations between US companies or
between US companies and European compa-
nies. In 2020, the SAMR rendered punishment
decisions in 13 cases where concentrations of
business operators were illegally conducted.
Notably, three of these cases involved the vari-
able interest entity (VIE) structure that has been
used in industries where foreign investment is
prohibited or restricted, which demonstrates
the determination of the SAMR that concentra-
tions of business operators with VIE structures
be equally subject to the merger control rules.
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COVID-19 and merger review

In responding to the outbreak of COVID-19,
the SAMR introduced off-site review of filings
in February 2020. In particular, notifying parties
may send electronic copies of notification mate-
rials as well as replies to the SAMR’s requests for
further information (RFI), and the SAMR may also
send notices and decisions to the notifying par-
ties via email or fax. The SAMR also established
a green channel to expedite the review process
for transactions facilitating the prevention and
control of the epidemic (eg, pharmaceutical
manufacturing, medical instruments, equipment
and device manufacturing) and the resumption
of work and production. By taking these meas-
ures, the SAMR has ensured that the efficiency
of its merger control work has not been impact-
ed by the epidemic. According to the SAMR’s
statistics, the average time periods for initiat-
ing a review and for completing a review have
been reduced by 27% and 14.5%, respectively.
Specifically, a larger number of simple cases
are approved within a very short period (eg, less
than 15 days) after the initiation of the review.
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Global Law Office has more than 460 lawyers
practising in its Beijing, Shanghai, Shenzhen
and Chengdu offices and is one of China’s lead-
ing law firms. GLO’s corporate M&A practice
covers a wide range of transaction types and
the entire process of transactions, including
unlisted/listed companies’ mergers and acqui-
sitions, and transactions from initial investment
to equity exit, with special expertise in handling
cross-border transactions and state-owned
assets-related transactions and restructuring
matters. The firm provides comprehensive ser-
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