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┺⯈䙎patentability溸嚤䗼嬠睘311匜 (b)娉╚ꮺ
◟睘 102匜⾕ 103匜▇槏氮▇嚤䗼锢䌦նꂘ═╗
嚤䗼溸䈽䐻騜僻◗PTAB劔勶㸉勶⯈锢寛▇劔
侞䙎溸㵈呦螅㎭鱪ꁩ◗ IPR瓨䍈騟寛▫petition
⾕騍瓨䍈皒呿⬑㴼institution decision╚溸㵈呦
螅㎭ն㎌婟IPR騟寛☭駌╬PTAB㐃♨┪═璀
䝠⬔┬溸㵈呦勶䍎䓝儱┞蔺溸ն侚PTAB䍎劔勶
㵈槏巉呿勶⯈锢寛儱⻲睋⻉睘 112匜溸閕㴼勶⯈
锢寛儱⻲┯庣噘յ┯僻燛ն

㸉◟ IPR騟寛☭溸♨┪╭䑳CAFC駌╬㸉
睘 318匜 (a)娉╚⺪┺⯈䙎patentability溸
㵈呦䍎䭇儱⻲睋⻉睘 112匜溸閕㴼勶⯈锢寛儱
⻲┯庣噘յ┯僻燛▇ꌄ⮕ꂘ䌔┯ꨟն□㹧儱騜
㸉◟┺⯈勶⯈☭㐃 IPR瓨䍈╚⟶侊䧶假㙨溸勶⯈锢
寛PTAB劔勶㵈槏⪼儱⻲睋⻉睘112匜溸閕㴼ⷬ
勶⯈锢寛儱⻲┯庣噘յ┯僻燛ն⛰儱睘 311匜 (b)

娉ꮺ◟㵈呦儱⻲睋⻉睘 102匜⾕ 103匜溸傱侞槏
氮⾕睘 318匜 (a)娉⮕⯋㸉═璀┯⻎溸䝠⬔ꂛ鉿
◗閕㴼ն⯼脢ꃿ氠◟ IPR瓨䍈▇騟寛燛駌傱侞溸勶
⯈锢寛脯⻑脢⮯☹ꃿ氠◟㐃騍瓨䍈ꂛ鉿╚錻
┺⯈勶⯈☭⟶侊䧶假㙨溸勶⯈锢寛ն㎌婟IPR騟
寛☭ꨟ騗㐌闌騣◗ꂘ═╗匜娉ն

⺞IPR騟寛☭ꂖ劁䳀⮃PTAB勔䍎劔勶
㐃 IPR瓨䍈╚㸉巉呿勶⯈锢寛ꂛ鉿闌ꓤclaim 

constructionꂘ㹧䟩⽱濫PTAB⺪駌㴼┯庣噘
䧶┯僻燛溸勶⯈锢寛╬傱侞ն㸉◟ꂘ呤溸╭䑳
CAFC駌╬㹻硅 PTAB㐃㵈槏ꁩ瓨╚ꆱ⯒闌ꓤ勶
⯈锢寛僓⺪茤⚷巉⹴勶⯈锢寛┯庣噘䧶┯僻燛溸ꭄ
뀨⛰ꂘ┯䟩⽱濫⪼⺪鱪⮃岻㴼溸傱侞槏氮睘
102匜⾕ 103匜▇閕㴼✑⮃鍧⬑ն㠁卸 PTAB駌
╬巉呿勶⯈锢寛㎌┯庣噘յ┯僻燛㸍蔺⪼㐃
IPR瓨䍈╚傱岻周䰕岻㴼溸傱侞槏氮駬⛓巉呿┺⯈

僓䌔┯䖪撬䱗ꯙ㸉䪫勘☭⽄溸焒駮◙♨脞ꓪն˘˘
㎌婟$"'$ 駌╬15"# 㐃㵈槏勔呿僓脞軭◗䨿㺲
䪫勘뀖㔔⪾劔册ꄽ䪫勘溸☭⽄▇焒駮ꂘ䌔傱┯㡚ն
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儱⻲卐䧯傱侞ꊙ▂PTAB䍎䓝䬤缙㸉騍瓨䍈ꂛ
鉿皒呿䧶脢䍎䓝鍧⬑♈㵄✅┪傱岻駌㴼騍瓨䍈氰
騟☭⺪駩僻┺⯈䍎䓝錻傱侞ն⺪閒CAFC┯⻎䟩
IPR騟寛☭溸䟩閒䌔㑏䭦駌㴼IPR瓨䍈╚㸉┺
⯈傱侞溸槏氮┯䭇勶⯈锢寛┯庣噘յ┯僻燛ն

㐃㸉♨┪ꭄ뀨✑⮃䟩閒⻑CAFC㎈䍎◗ IPR

騟寛☭䳀⮃溸PTAB□䍎駬⛓周䰕䑜駩溸楓
劔䪫勘睘 1-4뀉⾕睘 8뀉勶⯈锢寛儱⻲㎌ⷑ⩰
⾕罼▌긌兇脯儅閒䙎脯傱侞ն⪾✅脯阌PTAB

㐃 IPR 瓨 䍈 ╚ 駌 㴼 周 䰕 IPXL 呿 閒 IPXL 

Holdings, LLC v. Amazon.com, Inc., 430 F.3d 1377, 

1384 (Fed. Cir. 2005)╚燛皒溸閕⮯勶⯈锢寛 1

┯庣噘յ┯僻燛⛰⪼䌔勑㵈槏 IPR騟寛☭䳀⮃
溸睘 1뀉勶⯈锢寛⾕⪼♑♈㺲勶⯈锢寛㎌ⷑ⩰⾕
罼▌긌兇脯儅閒䙎脯傱侞▇╭䑳նCAFC駌╬
㐃㵈槏㝃做㜩㵈┺⯈傱侞瓨䍈僓⹿楓巉呿勶⯈锢
寛㲾㐃┱ IPXL呿╚燛皒溸閕⮯劔⪸溸勶
⯈锢寛┯庣噘յ┯僻燛▇ꭄ뀨䌔┯䖪撬㸍蔺
PTAB⺪┯脞軭巉呿勶⯈锢寛儱⻲睋⻉睘 102匜⾕
103匜▇閕㴼ն㎌婟CAFC駌╬䍎䓝䪻ꂘꌄ⮕
溸◜뀉⹿㎈ PTABꓨ㵈ն

劅⻑CAFC✑⮃◗♨┬⯀⬑1յ┯◙佻䭦
PTAB▇俚㲼㜘槏⶿⩧嚤䗼㐃睘 1-4뀉⾕睘 8

뀉勶⯈锢寛╚┯庣噘յ┯僻燛溸缏駢2յ㸞睘
1-4뀉⾕睘 8뀉勶⯈锢寛儱⻲㎌ⷑ⩰⾕罼▌긌兇脯
儅閒䙎脯傱侞溸缏駢⹿㎈ PTAB鯰♥⪼㸉▇ꂛ
鉿ꓨ㵈⹴ 3յ缰䭦◗ PTABꦎ㸉巉呿睘 11뀉勶
⯈锢寛✑⮃溸鍧⬑ն

◝յ矻駬
勔呿╚CAFC⫙┞姍僻燛◗㝃做㜩㵈┺

⯈傱侞瓨䍈溸傱侞槏氮☹ꮺ◟վ耘㎼┺⯈岻տ睘
102匜㸉ⷑ⩰溸锢寛⾕睘 103匜㸉긌兇脯儅閒䙎

溸閕㴼䌔┯䭇睘 112匜㸉勶⯈锢寛┯庣噘┱
┯僻燛▇閕㴼ն㠁卸騍瓨䍈騟寛☭䉤労ꦎ㹧睘 112

匜▇閕㴼㸉勶⯈锢寛┯庣噘┱┯僻燛䳀⮃鯵沼
⪼䍎䓝㐃 IPR瓨䍈♨㜾溸⪼♑瓨䍈╚䳀⮃ն

⺞㜾♈ꂘ╗呿㲳ꓧ䧰♰□㎈뀎┞┬耘㎼
岻ꯗꂀ䌑ꓧ┱վ耘㎼┺⯈岻տ睘 112匜㸉勶⯈
锢寛┯庣噘┱┯僻燛▇閕㴼劔⪸溸ꓨ锢呿⚂ն

㐃焒⻐溸 Nautilus, Inc. v. Biosig Instruments, 

Inc., 572 U.S. 898, 134 S. Ct. 2120 (2014)⫙㵈呿╚
耘㎼臅ꊝ劅둛岻ꯗ◟ 2014䌑 6劓 2傽✑⮃鍧⬑䌔
駌㴼蝄㐃⹨脞┺⯈騜僻▫⾕⪼♑氰騟倁⚂⻑
┺⯈溸勶⯈锢寛♇撬┯茤錻勔뀖㔔䪫勘☭⽄⻉槏
㐌焒䛳騍┺⯈溸⟛䫞螅㎭ꊙ▂騍┺⯈䍎䓝㎌
勶⯈锢寛┯庣噘錻駌㴼傱侞ն㐃婟呿▇⯼溸蝄䌏
䌑ꓧCAFC㸉駌㴼儱⻲怮鳉睘 112匜溸閕㴼▇
⯀偃吙⬮┞潳ꓠ绯♨┬吙⬮蝄勶⯈锢寛걾♨
闌ꓤ䕒埛窵┯庣insolubly ambiguous䧶┯
儅◟錻闌ꓤnot amenable to construction⮯
騍勶⯈锢寛䍎䓝㎌⪼┯庣噘勑茤怮鳉睘 112匜
▇閕㴼錻駌㴼傱侞ն㐃婟鍧⬑╚耘㎼臅ꊝ劅
둛岻ꯗ駌╬婟⯼ CAFC燛皒溸駌㴼吙⬮┱վ耘
㎼┺⯈岻տ睘 112匜▇閕㴼┯潸睋㎌╬ CAFC

駌㴼◗┞◲勶⯈锢寛┯庣噘脯㸉⪼♑勶⯈锢寛
ꓠ⺆◗┯⻎溸駌㴼吙⬮ն鉿╃⫐駌╬ꄽꁩ騍呿
溸⯀⬑耘㎼臅ꊝ劅둛岻ꯗꮴ⛽◗錻⼴㎌勶⯈锢
寛┯庣噘㸉巉呿┺⯈䳀⮃傱侞溸걾䍳ն

耘㎼┺⯈岻㸉⫙㵈瓨䍈ꂛ鉿◗䔻㝃ꮺ⯜❛㠁
䱅勶⻑ꓨ㵈┺⯈傱侞Post-Grant Review瓨䍈⺪
♨⩣駠♨⚈✇㵄✅䙎匜⚂㸉䱅勶┺⯈䳀⮃䮅䧹⛰
ꮺ㴼⺢茤㐃錻傱侞┺⯈䱅勶⻑䧶⫙䱅勶reissued
⻑溸▟9╗劓⫐䳀⮃ն⶿做㜩㵈┺⯈傱侞Ex 

Parte Reexamination轇撬⺪氮⚈✇☭㐃⚈✇僓ꭊ
䳀⮃⛰傱侞溸槏氮☹ꮺ◟睘 102匜㸉ⷑ⩰溸锢寛
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⾕睘 103匜㸉긌兇脯儅閒䙎駩䰕☹ꮺ◟㐃⩰┺
⯈⾕ⷧ⯝⮃曬朮ն㝃做㜩㵈┺⯈傱侞inter partes 

Review溸傱侞槏氮□儱☹ꮺ◟睘 102匜㸉ⷑ⩰溸
锢寛⾕睘 103匜㸉긌兇脯儅閒䙎駩䰕☹ꮺ◟㐃⩰
┺⯈⾕ⷧ⯝⮃曬朮ն潸嬠▇┬╚㎼┺⯈岻睘 45

匜閕㴼㐃┺⯈䱅勶⻑⚈✇☭㐃⚈✇僓ꭊꌬ⺪♨
⭠▊䨿劔㵄✅䙎槏氮⹜䮅䧹䉂䱅勶溸┺⯈ն

ꄽꁩ⮕卥䧰♰⺪♨澚⮃假뀦䙎⾕⮱ꅐ䙎儱═
╗괛锢㸉嬠倁桬匡駬⯀溸槏氮脯⪼♑槏氮㠁⺪䱅勶
╭뀨յ㵄氠䙎յ⪫䐷⩪⮕յ庣噘瞏┞薮┯괛锢㸉嬠倁
桬ն氮婟䧰♰⺪♨澚⮃耘㎼⫙㵈瓨䍈溸ꆒꀀ㠁卸劔
⯈㵭⪸笡☭㸉叄┺⯈䱅勶劔䟩閒䍎䓝㐃䱅勶⻑ 9╗
劓⫐䳀⮃♨络婞䨿劔⺪茤溸ꨟ騗䱅勶9╗劓♨⻑
⮯⺢络婞ꊙ◲⹿楓◗假溸㸉嬠倁桬ⷬ㵈句⽄屳劔⹿
楓溸假駩䰕溸僻兇ꨟ騗ն⪼⚃⡽做⻔儱㹻⺪茤缰䫞
䱅勶┺⯈溸甯㴼䙎屳劔⹿楓假駩䰕溸䝠⬔┬㸉◟
䱅勶瓨䍈䉂缋駌㴼溸ꭄ뀨缋ꁩ┞㴼劻ꮺ⻑⫙㵈瓨䍈
┞薮┯⫙侊⺈䱅勶⻑溸 9╗劓⫐ꯙ㜾ն

㸉嬠⮕卥⺪♨澚⮃╚耘═㎼⢳岻溸劅㝕䈽⯋
儱㐃屳劔⹿楓假駩䰕溸䝠⬔┬㵄㵈ꮕ嫙䉂缋駌
㴼溸ꭄ뀨㵈句勨卐㐃傱侞ꮕ嫙㐃㝃㝕瓨䍳┪⺪♨
⹜⹹䜆ն❛㠁㵄㵈駌㴼儱⪫䐷⩪⮕溸㐃屳劔假駩
䰕溸䝠⬔┬⫙㵈傱侞瓨䍈☴▂䝠⬔┬茤㝉䲀
脌㵄㵈缏駢ն耘㎼溸⢳岻儱劔ꮺ络ꨟ╚㎼溸⢳岻
儱⪢ꌄ络ꨟն耘㎼溸⢳岻❈䕒䉂䱅勶┺⯈⺇⯒溸䮅
䧹剳㸵┞◲勶⯈甯㴼䙎俠✅剳둛ն脯╚㎼䉂䱅勶
┺⯈兇撬긖╤剳㝃溸䮅䧹䭇㵈句勨⪸溸⯼⻑┯
┞蔺溸낊ꯟ䉂䱅勶┺⯈錻傱侞낊ꯟ剳둛ն㸉◟缋
ꁩ㵄鯵㵈句溸⹿僻┺⯈缋ꁩ䱅勶⻑⫙㵈瓨䍈9
╗劓⫐络婞⻑Ⱙ✍溸屳劔⹿楓假駩䰕溸ꨟ騗䍎
䓝缙㝕㝃俚儱┯㝛僻兇溸ꨟ騗婟璀䝠⬔┬⟛䭦┺
⯈溸甯㴼䙎㟲㜘儱茤㝉㙨䒩䉗㐙☆儅溸甯㴼䙎
䑊盛儱䱅勶┺⯈⺪茤ꂖ劔橠泿ն岻䔾⯜䍳ꄑ䭃溸ꆒ
ꀀ儱═㵭潸勶⺆⪼鿪耘㎼┺⯈岻䉤労㐃䱅勶

⻑ꓨ㵈┺⯈傱侞Post-Grant Review瓨䍈⻑㹻⺪
茤缰䭦┺⯈甯㴼䙎┯㎌╬缂䕼騗䈽脯⻲㴼┺⯈勶
㙨䒩俠╗┺⯈⯜䍳溸燛㴼䙎㙨䒩䉗㐙☆儅溸甯㴼
䙎ն䧰♰斀焒溸駱駤僓侞⯜䍳□劔稝⛤溸㐌做╬
◗缰䫞䉗㐙☆儅溸甯㴼䙎脯⺪♨⩣駠㲾㐃┞㴼ꨟ騗
溸岻䔾⪸笡缣缩㲾缩ն㎈㝧⫙澚┺⯈溸䉗㐙☆儅鉿
╬❛㠁┺⯈鿛駑յ駠⺪յ鯵䬁鄌鰑յ┺⯈駩⯟
瞏긖╤溸劅㝕䮅䧹㹧儱┺⯈溸甯㴼䙎⾕⺪긐䙎ն㐃
屳劔假駩䰕溸䝠⬔┬⯼⻑㵈間掾溸┯┞蔺ⲹ䖪㸍蔺
┺⯈俠✅甯㴼䙎溸┬ꮴ♈脯㸍蔺┺⯈俠✅⚃⡽ꮴ
⛽ն㐃䧰㎼㝕ⲇ䳀⡍䳀ⶬ┺⯈鯵ꓪյ㕇芍둛⚃⡽┺
⯈յ➶ꂛ┺⯈ꁾ觝溸㝕芻冎┬䍎䓝䘽脞㐃㝃㝕螅
㎭⫐㸉䉂䱅勶┺⯈ꂛ鉿络ꨟ㠁✇┞㴼瓨䍳┪⟛䭦
⯼⻑㵈┞蔺䙎♨䳀ⶬ俠╗䱅勶┺⯈溸甯㴼䙎⾕⺪뀔
劻䙎ն轇撬眧脢┯┞㴼鰫⻎耘㎼┺⯈岻ꊙ▂㝃溸ꮺ
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┞յ呿䝠矻♃
勔呿╚┞㵈ⸯ⼴┪駱☭䬿劔睘

8,876,941 ⺵耘㎼┺⯈⾕睘 9,372,488 ⺵耘㎼┺
⯈♨┬⻉璼巉呿┺⯈巉呿┺⯈⫐㵽
帏巉⹴氠◟鄌楣檶溸ㅲ挩厊glass torch
╚宴官⹿气笡缛oxygen generating system
溸做岻⹴駦㜜ն┪駱☭㐃䑠羻ꓧꁒⵌⶔ臅ꊝ㐌
ⶔ岻ꯗ┞㵈岻ꯗ㸉錻┪駱☭䳀鱎┺⯈
➜勶駱駤ն

┞ 㵈 岻 ꯗ ꄽ ꁩ ꌄ ⮕ ⷬ ⬑ ⯀ ⬑partial 

summary judgment駌㴼錻┪駱☭卐䧯㸉巉呿┺
⯈ꌄ⮕勶⯈锢寛巉呿勶⯈锢寛溸➜枩ն
⛰儱錻┪駱☭䳀⮃巉呿勶⯈锢寛㎌兇脯儅閒
脯傱侞䌔䳀❵◗═╗㸉嬠䪫勘⪼╚┞╗㸉
嬠䪫勘儱匡蔦楣檶⼗⯜䩘䈰虪☭glass blowing 

artist┪⚿蔸羱缘溸┞嫙閗뀡ն㐃ꯡ㵈㎑㵈⯀
╚騍楣檶⼗⯜䩘䈰虪☭㹧巉呿勶⯈锢寛溸兇
脯儅閒䙎䳀❵◗駩阌deposition testimony
◚駖駩阌ն┪駱☭䳀⮃⹹㸉䟩閒駌╬
騍楣檶⼗⯜䩘䈰虪☭┯⪾劔┺㵶駩☭expert 

witness溸鰑呬┯茤㹧巉呿勶⯈锢寛儱⻲兇
脯儅閒䳀❵┺㵶駩阌ն┞㵈岻ꯗ䌔勑ꓠ绯┪駱
☭溸⹹㸉䟩閒ն⛰㐃⻔ꯡ㵈㎑䳀❵◚駖駩阌⯼
┞㵈岻ꯗꄽꁩꮺ⯜䙎ꯡ㵈㎑䭰♥limiting 

instructions⻔ꯡ㵈⽄騜僻楣檶⼗⯜䩘䈰虪☭
茤㝉㹧⪼蔦麄溸間㷌⾕槏闌㸉潸⪸ꭄ뀨✑⮃闌ꓤ
騜僻⛰儱⪼闌ꓤ騜僻䌔긌劅缄缏駢巉呿勶⯈
锢寛儱⻲兇脯儅閒䍎氮ꯡ㵈⽄⬑㴼նꯡ㵈㎑劅缄
駌㴼巉呿勶⯈锢寛㎌兇脯儅閒脯傱侞ն㸉婟┪
駱☭氰騟┞㵈岻ꯗ㹧巉呿勶⯈锢寛溸兇脯儅閒
䙎儱⻲駩䧯✑⮃岻䔾┪溸⯀⬑judgment  as a 

matter of law䧶ꓨ假㵈槏new trialն┞㵈岻
ꯗ鍧㴼⻲⬑┪駱☭溸氰騟ն┪駱☭⻔耘㎼臅ꊝ䈪
㎈┪駱岻ꯗCAFC䳀鱎┪駱ն

◝յ册ꄽ駩☭MBZ�XJUOFTT㹧兇脯儅閒
䙎䳀❵溸䟩閒茤⻲ꓠ绯

CAFC駌╬눢⩰周䰕վ耘㎼臅ꊝ駩䰕閕
⮯տFederal Rules of Evidence睘 702 匜溸閕
㴼┱┺⯈➜勶⾕┺⯈劔侞䙎潸⪸溸◜뀉䔻㝕瓨
䍳┪儱♈勔뀖㔔册ꄽ䪫勘☭⽄溸閗閤ꂛ鉿⮕
卥溸㺲◟┺╃䙎ꭄ뀨긌┺㵶駩☭┯茤⶷ⲙ◜
㵄㵈槏脢trier of fact㸉┺╃䙎ꭄ뀨ꂛ鉿槏闌䧶
⯀偃նSee Sundance, Inc. v. DeMonte Fabricating 

Ltd., 550 F.3d 1356 (Fed. Cir. 2008)⪼姍氮◟┺
㵶駩阌㸉呿⚂缏卸⺪茤☋气⬑㴼䙎䔕⿱╬◗❈
⹷做ꌬ茤ꂛ鉿⩪⮕⬮㜜䖪뀋║呬ꈯ䕱潸⪸溸駩
䰕䐷獏閕⮯ն❛㠁վ耘㎼臅ꊝ駩䰕閕⮯տ睘 26

匜閕㴼┺㵶駩☭յ┺㵶駩阌♨⹴䓺䧯騍┺㵶駩
阌溸䨿劔❹䰕ꌬ锢⻔潸㸉做⩪⮕⪫䐷ն勔呿╚
◚駖駩阌┱呿⚂溸呦䖦岻䔾◚駖⾕呦䖦䪫勘◚駖
潳䱹潸⪸㺲◟⺢茤氮┺㵶駩☭䳀❵溸駩䰕螅沓ն
騍楣檶⼗⯜䩘䈰虪☭✑╬册ꄽ駩☭ⷮ錻⩣駠
䳀❵┺㵶駩阌┱岻䔾閕㴼┯睋ն

錻┪駱☭ꂛ┞婢ꀧ璼ⷬ❈◚駖駩阌儱┯䛊
䓝溸improper⛰騍ꨟ騗儱傱㵭溸harmless
脯┻┞㵈岻ꯗ䉂缋ꄽꁩꮺ⯜䙎ꯡ㵈㎑䭰♥⟶
婞◗ꂘ┞ꨟ騗䌔勑㸉錻┪駱☭ꅐ䧯⚈✇⢟閒
prejudiceն㸉婟CAFC駌╬㹧ꯡ㵈㎑⪸◟
巉呿勶⯈锢寛⪾劔兇脯儅閒䙎溸缏駢潨⯼
䉂傱♈䕒焒⪼疵皸㐃㝃㝕瓨䍳┪❹䰕◗◚駖駩阌ն
⛰儱騍楣檶⼗⯜䩘䈰虪☭㐃勑缋潸⪸駩䰕䐷獏
瓨䍈溸䝠⬔┬䳀❵◗┺㵶駩阌潸䓝◟Ⱓ㝰
◗┪駱☭ꦎ㸉┺㵶駩阌ꂛ鉿⩪⮕⬮㜜溸勨⚷䉂
缋卐䧯◗㸉┪駱☭║ꓨ溸⢟閒ն騍ꨟ騗䌔긌傱
㵭溸ꨟ騗harmless errorն

缸┪䨿ꃎCAFC駌㴼┞㵈岻ꯗ⩣駠册ꄽ駩
☭㹧兇脯儅閒䙎䳀❵駩阌卐䧯㸉蔦氮鍧ꓪ
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鍧㴼乗ꨆⸯ鍧㴼⹿㎈ꓨ㵈ն
┩յ矻駬
┺㵶駩☭⯜䍳儱册ꄽ岻笡杅劔溸┞璀岻䔾⯜

䍳⪾✅䭰⪾㜜焒駮յ䪫茤յ缋돂յ⺇ꁩ㕇駕䧶侷芍
脯㹧駩䰕䧶◜㵄◚掾䳀❵璇㳔յ䪫勘䧶⪼♑┺╃
䟩閒溸駩☭ն册ꄽ駩☭儱┱┺㵶駩☭潸㸉溸嚤䗼
⪼☹茤㹧蔦麄間㷌溸◜㵄䳀❵駩阌ն┺㵶駩☭茤
㝉䊜ⲙꯡ㵈㎑䧶岻㴸槏闌┞◲㜩勵溸┺╃䙎ꭄ뀨
脯册ꄽ駩☭⮯┯茤ն㐃䨿⮃⪾䟩閒溸✑氠┪┯
⻎◟┺㵶駩阌册ꄽ駩☭溸䟩閒Oay RSiniRn┯
茤✑╬璇㳔䙎յ䪫勘䙎䧶脢⪼♑⪾劔┺╃䙎ꭄ뀨
溸⯀偃㕈⬮ն㐃駩䰕䐷獏閕⮯┪┺㵶駩☭♨⹴
┺㵶駩阌괛锢缋ꁩ剳╬║呬溸駩䰕䐷獏ꁩ瓨♨
燛⟛◚駖⻄做ꌬ茤劔ꦎ㸉䙎㐌✑⮃劅⩪⮕溸⬮㜜ն

䧰㎼㐃⺶岻㵄鴬╚□㐃㹅駽ꄽꁩ⻄璀⯜䍳
㸞⪾劔┺╃焒駮溸☭䑜⪝⯒駱駤嵛Ⲙ╚♨婟䑾
銣岻㴸⾕䓝◜☭焒駮缏卐┪溸┯鳉ն⛰儱䧰㎼楓
劔溸⯜䍳㐃┺㵶溸鰑呬駌㴼յ駩䰕溸䓺䧯յ駩䰕
溸䓺䑑♨⹴駩䰕溸ꓠ⟥瞏做긖ꌬ┱┺㵶駩☭⯜
䍳㲾㐃鿲㝕ⶔ⯋ն䧰㎼溸┺㵶鿴ⲙ☭⯜䍳⪾✅
䭰䓝◜☭臏騟┺㵶鿴ⲙ☭㹧呿⚂╚溸┺ꬾ䙎ꭄ
뀨ꂛ鉿騜僻յ䱹⺇騊ꭄ䧶┱㸉做溸┺㵶鿴ⲙ☭ꂛ
鉿㸉鯵䊜ⲙ䓝◜☭㸉ꗞ㴼☭ꂛ鉿騊ꭄ溸⯜䍳ն
վ劅둛☭宑岻ꯗ⪸◟ꃿ氠 � ╚ⶶ☭宑⪴⾕㎼宑◜
駱駤岻 ! 溸闌ꓤտ睘 �22 匜睘┞յ◝娉㸉┺㵶鿴
ⲙ☭㐃駱駤╚溸㐌⛻✑⮃閕㴼┺㵶鿴ⲙ☭⺪♨
♣銩䓝◜☭㸉ꗞ㴼䟩閒ꂛ鉿鯵駩䧶脢㸉呿⚂◜
㵄䨿巉⹴溸┺╃ꭄ뀨䳀⮃䟩閒ն⪾劔┺ꬾ焒駮溸
☭㐃岻䎂┪㹧┺╃ꭄ뀨䳀⮃溸䟩閒閗╬䓝◜☭
溸ꮭꃎն┪倁╚溸ꗞ㴼䟩閒匡蔦䧰㎼⺶岻ꗞ
㴼⯜䍳儱䧰㎼ꯙ┺㵶鿴ⲙ☭▇㜾溸⺞┞ꗞ⯋呿
⚂╚┺ꬾ䙎ꭄ뀨溸勨⯜ն⺶岻ꗞ㴼⪾✅䭰㐃駱駤

ꁩ瓨╚氮⺶岻勨⪸䧶䓝◜☭㣘䩬岻㴼ꗞ㴼⶿⛻
ꁾ氠┺╃焒駮⾕䪫勘❹攍岻㴼瓨䍈㸉呿⚂╚溸
┺ꬾ䙎ꭄ뀨✑⮃ꗞ⯋⾕⯀偃䌔⮃⪾ꗞ㴼䟩閒溸
┞璀嵛Ⲙն 
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┞յ呿䝠♃缉
勔呿╚┪駱☭䬿劔⪸◟⩱ꄽ⟥羱缘溸┞

缀┺⯈睘 7522836 ⺵耘㎼┺⯈836 ⺵┺
⯈յ睘 7145704 ⺵耘㎼┺⯈704 ⺵┺
⯈յ睘 6943925 ⺵耘㎼┺⯈925 ⺵┺
⯈♨⹴睘 7339714⺵耘㎼┺⯈714⺵┺
⯈ն⪼╚714⺵┺⯈╬ 925⺵┺⯈溸ꌄ⮕
䐥缩continuations-in-part┺⯈704⺵┺⯈╬
925⺵┺⯈溸䐥缩continuation┺⯈836⺵┺
⯈╬ 704⺵┺⯈溸䐥缩┺⯈┺⯈⪸笡⹨Ⲏ┬㎽ն

 

㐃勔呿▇⯼┪駱☭劁䭰䱽 C⪫⺶➜枩◗⪼
㹧 714⺵┺⯈☑劔溸┺⯈勶㐃⩰駱駤ն
劅缄┪駱☭⾕ C⪫⺶㹧㐃⩰駱駤ꁒ䧯◗⾕闌
䌔┱ C⪫⺶矸翤◗┺⯈駠⺪⶷駖駠⺪⶷駖
⾕┯鱎駱⶷駖┯鱎駱⶷駖ն周䰕┪駱☭
┱ C⪫⺶㹧 714⺵┺⯈矸駊溸駠⺪⶷駖錻駠
⺪溸┺⯈Licensed Patents溸㴼▄╬1
駱駤╚╭䑳溸┺⯈Patents-in-Suit2傱駢
儱㐃駠⺪⶷駖气侞傽劻▇⯼ꂖ儱▇⻑䳀⮃氰騟溸յ
駱駤╚䨿╭䑳┺⯈溸䨿劔嬏┺⯈parentsյ╤
僓┺⯈provisionalsյ劂♣┺⯈substitutesյ
缩劻┺⯈renewalsյ䐥缩┺⯈continuationsյ
ꌄ⮕䐥缩┺⯈continuations-in-part瞏ն䌔┻

騍駠⺪儱寏╽䙎溸յ┯⺪乗ꨆ溸յ⪢槊螅㎭溸յ
긌䱗♑䙎溸յ┻駠⺪鰆⪢뀭♕庣溸նC⪫⺶⺪♨
⯜ꅐյ❈氠յ駠騢ꨆみյꨆみ⾕ꂛ⮃⺛駠⺪⶷駖
╚溸駠⺪☋⿣Licensed Products䧶╬♑
做☹䭇潳䱹䧶ꭊ䱹╬ C⪫⺶䧶⪼ꮩ㺲⪫⺶
⯜✑☋⿣ն

勔呿╚氮◟ C⪫⺶╬錻┪駱☭䳀❵◗錻䱽
➜勶溸⩱绠笡缛溸⩧⚂┪駱☭㸞錻┪駱☭⼴┪
岻䎂璼錻┪駱☭⯜ꅐյ❈氠յ駠騢ꨆみյꨆ
み䧶ꂛ⺛溸⩱绠駦㜜⾕劚ⲏ➜枩◗⪼㹧 836⺵
┺⯈☑劔溸┺⯈勶ն䖎䈣ⵌⶔ臅ꊝ㐌ⶔ岻ꯗ┞
㵈岻ꯗ駌╬836⺵┺⯈✑╬ 714⺵┺⯈溸嬏
┺⯈925⺵┺⯈溸㲿鿷┺⯈䍎䓝䉂缋ꄽꁩ뭅
獏駠⺪溸做䑑䭇㐃駠⺪⶷駖溸錻駠⺪溸螅㎭▇
╚┞㵈岻ꯗ㎌婟뎩㎈◗┪駱☭溸鱎駱ն┪駱☭
┯劚┞㵈岻ꯗ溸⯀⬑┪駱蔸耘㎼臅ꊝ䈪㎈┪駱
岻ꯗCAFCն┪駱溸◚駖撌掾╬┪駱☭
ꦎ㸉 714⺵┺⯈溸駠⺪⶷駖儱⻲⻼◗㸉 836⺵
┺⯈溸뭅獏駠⺪ն

┪駱☭╭䑳┱駠⺪⶷駖┞䌔㐃⩰矸翤溸┯
鱎駱⶷駖⻼ 836⺵┺⯈⛰儱駠⺪⶷駖┯⻼
836⺵┺⯈⺪閒C⪫⺶僻焒 836⺵┺⯈溸㲾㐃
㠁卸⹷做矸駊駠⺪⶷駖僓䩤砯㐃駠⺪⶷駖╚䭇
836⺵┺⯈⮯䍎騍㸞婟┺⯈僻燛⮬⮃նC⪫⺶⮯
ꀧ璼駠⺪⶷駖╚僻燛䱗ꯙ◗┞◲┺⯈㠁卸⹷
做矸駊駠⺪⶷駖僓┞蔺駌╬┯⻼ 836⺵┺⯈
⮯䍎䓝⶿栃⮬僻 836⺵┺⯈ꂛ鉿䱗ꯙ⻲⮯䍎䓝
䲀㴼 836⺵┺⯈⻼㐃駠⺪螅㎭▇╚ն

CAFC䑜氠 AMP Inc. v. United States, 389 F.2d 

448, 452 (Ct. Cl. 1968)呿⯀⬑溸間掾駌╬珡婝
⹹䜆ⸯ⮯⺪ꮑ婝駠⺪☭⮃◟⯈漩脞ꓪ脯⭀䰁⪼䱅
◙錻駠⺪☭溸駠⺪勶⯈ն㐃 TransCore, LP v. Elec. 

Transaction Consultants Corp., 563 F.3d 1271, 1279 

925⺵┺⯈

�0�⺵┺⯈ 714⺵┺⯈駠⺪┺⯈
䐥缩┺⯈

���⺵┺⯈巉駱┺⯈
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(Fed. Cir. 2009)呿╚CAFC㸉珡婝⹹䜆ⸯ⮯ꂛ鉿
◗闌ꓤ駌╬⪼❈䕒駠⺪╚⻼┞璀㸉⻑匡䱅勶
溸潸⪸┺⯈溸갬⻼駠⺪implied license婟갬
⻼駠⺪溸螅㎭嬠駠⺪⶷駖僻燛駠⺪溸┺⯈螅㎭剳
䌦峅┻㸉◟㵄偢錻僻燛駠⺪溸┺⯈儱䖪锢溸ն
⪾✅匡騜㠁卸婟⯼䉂ꦎ㸉叄◲☋⿣裯䕒┺⯈駠
⺪┻騍┺⯈⪾劔䐥缩┺⯈⮯㐃傱僻燛潸⹹溸
䟩㎽溸䝠⬔┬⺪♨⢏㴼ꂘ◲☋⿣□凊⻼㐃䐥
缩┺⯈溸駠⺪┬նGeneral Protecht, 651 F.3d at 

1361ն
氮婟CAFC⯀⬑駌╬勔呿╚눢⩰714

⺵┺⯈儱㐃⩰駱駤╚溸┺⯈㎌婟燛㴼⪼㺲◟駠
⺪⶷駖╚錻駠⺪溸┺⯈㴼▄╚溸駱駤╚╭
䑳溸┺⯈⪼姍錻駠⺪溸┺⯈㴼▄╚僻
燛䭇◗駱駤╚╭䑳溸┺⯈溸嬏┺⯈⹴䐥缩
┺⯈925⺵┺⯈㺲◟ 714⺵┺⯈溸嬏┺⯈ⷬ❈
屳劔僻燛⮬╱⮃匡□䍎䓝䭇㐃駠⺪螅㎭⫐脯
836⺵┺⯈✑╬ 925⺵┺⯈溸㲿鿷┺⯈☊䍎錻槏
闌╬錻뭅獏䭇㐃駠⺪⶷駖╚ն

婟㜾┪駱☭╭䑳 836⺵┺⯈勶⯈锢寛䨿帏
漺溸⹿僻┱925⺵┺⯈勶䨿巉⹴溸⹿僻劔䨿┯⻎
䧶脢嬠 925⺵┺⯈勶䨿巉⹴溸⹿僻螅㎭锢痚㎌
婟┯䍎䓝撬錻⻼◟駠⺪螅㎭╚ն⛰儱 CAFC駌
╬ꗞ◟ 836⺵┺⯈溸⹿僻╭뀨䉂錻僻燛⻼
◟錻駠⺪溸┺⯈╚㠁卸┪駱☭┯䩤砯㸞駠⺪
螅㎭䪆㺥蔸┱⪼㺲◟潸⻎溸⹿僻╭뀨the same 

inventive subject matter溸䐥缩┺⯈ 925⺵┺⯈溸
勶⯈锢寛⮯⪼劔▄ⲏ㐃駠⺪⶷駖╚ꭦ僻ꂘ┞掾ն
┪駱☭ꂖ╭䑳錻┪駱☭溸☋⿣┯儱駠⺪螅㎭⫐
溸駠⺪☋⿣㎌婟┯䍎錻⻼㐃駠⺪⶷駖╚ն
ꦎ㸉婟CAFC駌╬氮◟駠⺪⶷駖╚閕㴼駠
⺪☋⿣儱⺪茤➜枩◗蔸㸵┞╗錻駠⺪┺⯈溸
蔸㸵┞뀉勶⯈锢寛溸䨿劔ꁩ⹜յ楓㐃䧶㸞匡溸
C⪫⺶䧶 C⪫⺶⪸臅⪫⺶溸☋⿣˘˘勔麄䧶⪼

┱⪼♑☋⿣յ劚ⲏյ缀⚂䧶笡缛潸缏⻉溸☋⿣
脯錻┪駱☭溸☋⿣ �⩱绠笡缛儱㸞 C⪫⺶☋⿣┱
⪼♑缀⚂缏⻉㐃┞鱎㎌婟䍎䓝㺲◟駠⺪螅㎭⫐
溸駠⺪☋⿣ն劅缄C$FC駌╬駠⺪⶷駖╚⻼
◗㸉 ���⺵┺⯈溸뭅獏駠⺪缰䭦◗┞㵈岻ꯗ溸
⯀⬑ն

◝յ矻駬
勔呿╚駠⺪⶷駖ꦎ㸉叄╗嬏┺⯈溸ꌄ⮕䐥

缩┺⯈���⺵┺⯈✑⮃◗駠⺪䌔┻僻燛閕㴼
◗錻駠⺪┺⯈溸嬏┺⯈յ䐥缩┺⯈⾕ꌄ⮕䐥缩┺
⯈□㐃駠⺪螅㎭⫐ն◚駖撌掾儱騍嬏┺⯈溸䐥缩
┺⯈溸䐥缩┺⯈儱⻲□㐃駠⺪螅㎭⫐ն氠㵶傉驙
笡ꂛ鉿┞╗䓺骮溸嬠ㅶ駠⺪⶷駖駠⺪◗⺃⺃
┺⯈UnFOe Patentꊙ▂❈氠❑㲳┺⯈1eSKew 

Patent儱⻲➜勶⽑
C$FC⯀⬑駌╬氮◟ ���⺵┺⯈儱僻燛錻

駠⺪溸┺⯈周䰕駠⺪⶷駖�2�⺵┺⯈儱 ���⺵
┺⯈溸嬏┺⯈蔦撬㐃駠⺪螅㎭⫐ն◟儱 C$FC

溸⯀⬑㸞駢駩溸ꓨ掾⺈╬�2�⺵┺⯈儱駠⺪⶷駖
╚溸僻燛溸錻駠⺪┺⯈儱⻲ꦎ㸉 ���⺵┺⯈□
갬⻼✑⮃◗駠⺪ꭄ뀨ꂘ呤┞鿛䰄㹧⺈䧯◗駠
⺪⶷駖駠⺪◗曌曌┺⯈*ranGSa Patent
ꊙ▂❈氠㲿㲳┺⯈*ranGsRn Patent儱⻲➜
勶溸ꭄ뀨ն⫙周䰕駠⺪⶷駖╚䨿劔ꌄ⮕䐥缩┺
⯈□㐃駠⺪螅㎭⫐♨⹴┞⚌駌⺪◗㲿㲳┺⯈
儱曌曌┺⯈溸갬⻼駠⺪溸㐃⩰⯀⬑*eneraO 

PrRteFKt呿ⷬ⺪駌㴼 ���⺵┺⯈㐃뭅獏駠⺪䓝
╚ն婟呿⯀⬑┞⮃☊⺇⯒◗┞◲鯵沼❛㠁劔駬
駢駌╬婟⯀⬑㸉◚駖撌掾溸鿛䰄儱ꉍꓨ㹧鿪┻
屳劔广⪝䱲駐儱⻲㺲◟潸⻎溸⹿僻ն

婟呿⯀⬑傱沼❈䕒┺⯈駠⺪⻉⻎溸錻駠⺪做
㜜⺇믈ⲤC$FCꄽꁩ㸉駠⺪⶷駖溸闌ꓤ⾕珡婝
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⹹䜆ⸯ⮯⟛䫞◗錻駠⺪做㐃┺⯈駠⺪╚溸⯈漩ն
⻎僓缕┺⯈勶☭溸⼅⹿儱㐃ꂛ鉿┺⯈駠⺪僓
㠁卸┯䉤労⻼叄뀉䐥缩┺⯈⹴䐥缩┺⯈巉⹴溸
⪼♑⻑缩┺⯈┞㴼锢㐃駠⺪⻉⻎╚ꂛ鉿僻燛溸
䱗ꯙն

♈ꂘ┞呿⚂䧰♰⺪♨澚⮃耘㎼┺⯈氰
騟瓨䍈缕┺⯈氰騟☭⮱駦◗䔻㝃⟶侊㴟ㄌ┺
⯈氰騟溸勨⚷❛㠁䐥缩氰騟CRntinuatiRn 

$SSOiFatiRnյꌄ⮕䐥缩氰騟CRntinuatiRn�in�Sart 

$SSOiFatiRnյ⮕呿氰騟'ivisiRnaO $SSOiFatiRn瞏
⛰㐃做➬氰騟☭溸⻎僓□⚷☋气┞㴼ⰶ✑氠㹧
儱銀气⮃䔻㝃⟛䫞螅㎭☆⹲溸┺⯈勶㙨Ⲏ◗➜
勶駌㴼䧶脢駠⺪╚燛㴼⟛䫞螅㎭溸걾䍳㵽儅䑜
⹿络绳նꗞ◟婟C$FC間掾□儱嬠鿲僻燛溸
ⷬ傶撬┺⯈勶☭㐃⯼긖溸䱅勶瓨䍈╚裯䕒◗剳㝃
溸⟶侊勨⚷裯䕒◗⯈漩ꊙ▂㐃⻑缩駠⺪䧶脢
駱駤╚㹧锢鯬䬎剳㝃溸▄ⲏ屳劔僻燛䱗ꯙ溸┺
⯈勶⯈䔻㵽儅錻駌㴼╬뭅獏駠⺪溸螅沓ն
$"'$⯀⬑ⸯ倁騟閒
Kttp���ZZZ.caIc.uscRurts.JRv�sites�GeIauOt�¿Oes�RpiniRns�

RrGers��������.2piniRn.��������B�������.pGI

呵�✲⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼⾕耘㎼Ⲏ䈣䪃╃䔾䉞耘㎼臅ꊝ劅둛岻ꯗ⮃䎂鰑呬䔾䉞

䑳寏ⶶ⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞╚㎼┺⯈♣槏䉞

匃ⷑ璇⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞╚㎼┺⯈♣槏䉞

畕�뀦⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞

臅笡䔾䉞

%������������������.�������������������&��NFQI�HVJ!HMP�DPN�DO

%������������������.�������������������&��[IBOHZPOHIVB!HMP�DPN�DO

%������������������.�������������������&��MJ[IBOLF!HMP�DPN�DO

%������������������.�������������������&��NVZJOH!HMP�DPN�DO
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㸉 *13 騟寛▫╚溸㸉嬠倁⚂ꂛ鉿闌ꓤ䧶脢缕⮃┯⻎獏❛儱⻲㺲◟䳀⮃假溸傱侞槏氮
APPLE INC. v. ANDREA ELECTRONICS CORPORATION

鍧⬑岻ꯗ$"'$
儱⻲⪾劔⩰❛⯀❛侞ⲇ儱13&$&%&/5*"-
┪駱呿⺵���������
�����������
鍧⬑傽劻'FCSVBSZ��
�����
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┞յ呿䝠♃缉
A⪫⺶┺⯈勶☭儱巉呿 6,363,345⺵

┺⯈345⺵┺⯈溸┺⯈勶☭◟ 2016䌑
9劓 19傽⻔绹绢╅ⶔ臅ꊝ岻ꯗ鱎駱錻䱽➜勶⚕╃
➜枩⪼┺⯈勶ն2017䌑 1劓 9傽⻑脢IPR

騟寛☭⻔耘㎼┺⯈ガ吙㹾䳀鱎◗═뀉㝃做㜩
㵈┺⯈傱侞瓨䍈inter partes ReviewIPR

瓨䍈騟寛㵌⼴ 345⺵┺⯈溸睘 1-25뀉⾕
睘 38-47뀉勶⯈锢寛傱侞呿⚂⺵╬IPR2017-

00626, IPR2017-00627♨┬ꦎ㸉◝呿⮕⯋矻璼睘
626⺵呿┱睘 627⺵呿ն耘㎼┺⯈㵈⯀
┱┪駱㣘⽄⚷Patent Trial and Appeal Board
PTAB⻉䌔㵈槏◗ꂘ═뀉㜩㵈傱侞騟寛ն
㐃ꦎ㸉睘 626⺵呿傱侞騟寛溸㵈槏⬑㴼╚PTAB

駌㴼周䰕 IPR騟寛☭䑜駩溸楓劔䪫勘ꯙ◗睘
4-11뀉⹴睘 39-47뀉勶⯈锢寛㜾䨿劔錻䮅䧹溸
勶⯈锢寛錻駌㴼╬傱侞ն㐃ꂘ┞⬑㴼╚PTAB䬤
缙䱹⺇ IPR騟寛☭㐃瞩㜩䟩閒╚駌╬睘 6-9뀉勶
⯈锢寛䍎䓝錻傱侞溸間掾槏氮儱IPR騟寛☭
㐃⪼瞩㜩╚䳀⮃◗假溸槏氮脯㐃 IPR瓨䍈溸⻑
劻ꮕ嫙┯⩣駠䳀⮃假溸槏氮նPTAB㐃睘 627⺵呿
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┞յ呿䝠♃缉
勔呿╚ⸯ 㵈ⸯ⼴䬿劔 7,036,173⺵յ7,424,763

⺵⹴ 8,918,935⺵耘㎼┺⯈♨┬⻉璼巉呿┺
⯈┺⯈⫐㵽帏漺⪾劔⫐翞硅ꇔ溸䌽㓇⹴⪼
⯜ꅐ做岻ն2017䌑 9劓ⸯ㵈ⸯ⼴♨➜㵭巉呿┺
⯈溸┺⯈勶╬氮鱎駱ⸯ㵈錻⼴蔸㐌做岻ꯗ⪼⻑
ⸯ㵈錻⼴⻔岻ꯗ䳀⮃氰騟騟寛岻ꯗ✑⮃⪼勑➜
勶溸ⷬ⬑⯀⬑summary judgment1ն2018䌑 6

劓 18傽ⸯ㵈錻⼴溸┪ꃎ氰騟㹀勑劔鍧⬑⹷做
ⷬꁒ䧯┞⚌⾕闌⶷駖♨┬矻璼վ⾕闌⶷駖տ
绢㴼ⸯ㵈錻⼴䍎◟ 2018䌑 6劓 28傽⯼⻔ⸯ㵈ⸯ
⼴佻♕ 300,000耘⩧յ◟ 2018䌑 7劓 15傽⯼⢷婝
气☋錻䱽➜勶☋⿣瞏┻⹷做䍎◟ⸯ㵈錻⼴佻♕
┪ꃎ娉뀉⻑ 5傽⫐⻔岻ꯗ乗ꨆ勔呿⪢ꌄ駱駤⹴⹹
駱騟寛ն⻎傽⹷做周䰕վ⾕闌⶷駖տ⼴焒㐌做
岻ꯗ⹷做䉂ꁒ䧯⾕闌䌔騟寛岻ꯗ㸞勔呿╚婝蔸
2018䌑 7劓 5傽㺐僓⹷做䍎䉂⻔岻ꯗ乗ꨆ勔呿
⪢ꌄ駱駤⹴⹹駱騟寛ն撬脯2018䌑 6劓 20傽
㐌做岻ꯗ䌔勑脞軭䧶䳀⹴վ⾕闌⶷駖տ脯潳䱹
✑⮃◗ⸯ㵈錻⼴勑➜勶溸ⷬ⬑⯀⬑ն脯⻑ⸯ㵈
錻⼴ꄽ焒ⸯ㵈ⸯ⼴⪼㸞┯⚷佻♕վ⾕闌⶷駖տ娉
뀉ⸯ 㵈ⸯ⼴ꆥ⻔㐌做岻ꯗ氰騟䪃鉿վ⾕闌⶷駖տ
䌔氰騟乗ꨆⷬ⬑⯀⬑ն⛰㐌做岻ꯗ駌╬周䰕վ⾕
闌⶷駖տ潸⪸匜娉⹷做䌔勑⚕㎽♨վ⾕闌⶷駖տ
皒ⷬ缄婝駱駤脯儱䔶⹷做㐭㻀鉿վ⾕闌⶷駖տ
뀉┬溸▄ⲏ⻑⫙缄婝駱駤┻㐌做岻ꯗ㐃ⷬ⬑⯀
⬑✑⮃⻑䉂㝤⹜䪃鉿վ⾕闌⶷駖տ溸硅ꀅ勶㎌婟

㐌做岻ꯗ㸉ⸯ㵈ⸯ⼴溸氰騟㐭┯◙⬮駠նⸯ㵈ⸯ
⼴ꆥ䳀鱎┪駱ⸯ㵈錻⼴㎌鰆氠䪩䬎ꭄ뀨☊䳀鱎
┪駱ն

勔呿溸撌掾ⷬ╬⯀偃⻼勑匡㻀鉿▄ⲏ匜娉
溸⾕闌⶷駖茤⻲☋气❈潸䍎駱駤◚駖巆㝤moot
脯┯⫙⪾劔⺪㵈䙎溸侞卸♨⹴㐌做岻ꯗ㹧
䪃鉿⾕闌⶷駖溸硅ꀅ勶ꭄ뀨ն

CAFC駌╬ꄽ䊬匡騜⾕闌❈䕒駱駤㎌
╬◚駖巆㝤脯┯⫙⺪㵈moot㎌╬䓝◜做
┯⚷⫙㹧⾕闌◜뀉劔呿⚂case䧶⚈✇◚駖
controversyGould v. Control Laser Corp., 

866 F.2d 1391, 1392 (Fed. Cir. 1989)նCAFC 劁
㐃⯀⬑╚駌㴼ꄽ䊬匡騜㸉◟⪾劔䪃鉿ⲇ溸⾕
闌⶷駖ⷬ❈䓝◜做㹀勑㴟⪢㻀鉿☊茤㝉☋气
❈潸䍎駱駤◚駖巆㝤յ闌⬑駱駤溸侞卸Exigent 

Technology, Inc. v. Atrana Solutions, Inc., 442 F.3d 

1301 (Fed. Cir. 2006)ն⪼♑㐌做岻ꯗ☊劁駌㴼
⻼⪢ꌄ䓝◜做⹴⪢ꌄ駱駤騟寛溸⾕闌做呿❈䕒
潸䍎駱駤㎌◚駖巆㝤脯┯⫙⪾劔⺪㵈䙎ⷬ❈騍
⾕闌做呿╚⻼㹀勑气侞溸匜娉Tosco Corp. v. 

Hodel, 804 F.2d 590, 592 (10th Cir. 1986)ն稝⛤㐌
勔呿╚㐌做岻ꯗ䍎눢⩰脞㷌⹷做儱⻲䉂ꁒ䧯⪾
劔䪃鉿ⲇ溸⾕闌⶷駖ն勔呿╚溸վ⾕闌⶷駖տ⻉
岻劔侞┻⹷做㐭駌⺪⪼笡ꦎ㸉勔呿⹷做☊駌
⺪⪼笡⹷做◟㐌做岻ꯗ✑⮃ⷬ⬑⯀⬑⯼ꁒ䧯㎌
婟㹻硅վ⾕闌⶷駖տ╚⻼劔䔶⹷做勑匡㻀鉿
溸匜娉☊䍎茤㝉☋气❈潸䍎駱駤ⷬ勔呿㎌
◚駖巆㝤脯┯⫙⪾劔⺪㵈䙎溸侞卸ն

婟㜾㐌做岻ꯗ䴉䑜耘㎼臅ꊝ劅둛岻ꯗ
Kokkonen v. Guardian Life Insurance Co. of America, 

511 U.S. 375 (1994)呿駌╬㐌做岻ꯗ䉂㐃✑⮃ⷬ
⬑⯀⬑⻑㝤⹜㐃勔呿╚䪃鉿վ⾕闌⶷駖տ溸硅ꀅ勶ն
⛰ CAFC駌╬㐃騍呿╚㹧⾕闌⶷駖䳀⮃䪃

�ⷬ⬑⯀⬑4VNNBSZ�+VEHNFOU╬┯缋ꁩ䎂㵈脯
氮岻ꯗ潳䱹✑⮃溸呿⚂⯀⬑ն駱駤╚ 
 ⚈┞䓝◜做㐭
⺪⻔岻ꯗ䳀⮃ⷬ⬑⯀⬑氰騟ն䓝┞做䓝◜做䳀⮃氰騟
⻑岻ꯗ㸞♨劅劔⯈◟氰騟做溸潸㸉做✑╬吙⬮駬⚃
⪢ꌄ駩䰕包倣ն䓝岻ꯗ駌╬䉂劔駩䰕包倣䉂茤㝉駩僻
呿⚂╚溸ꓨ锢◜㵄㐭┯㲾㐃㵄鯵䙎◚駖┻氰騟做䍎
裯䕒劔⯈溸岻䔾┪溸⯀⬑僓岻ꯗⷬ䍎䓝⬮駠氰騟做
溸氰騟潳䱹㹧呿⚂✑⮃ⷬ⬑⯀⬑┯⫙ꂛ鉿䎂㵈ն
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鉿氰騟僓呿⚂䉂缄缏┱勔呿┯⻎նCAFCꃿ
氠耘㎼臅ꊝ䈪㎈┪駱岻ꯗ溸岻䔾Federal Circuit 

law燛㴼㐌ⶔ岻ꯗ儱⻲劔勶䪃鉿ꦎ㸉┺⯈➜勶络
绳溸⾕闌⶷駖Voda v. Cordis Corp., 476 F.3d 887, 

892 (Fed. Cir. 2007)䌔ꂛ┞婢䭰⮃耘㎼臅ꊝ
睘◝䈪㎈┪駱岻ꯗ䉂㐃㝃╗呿⚂╚駌⺪㐌做岻ꯗ
㐃駱駤╚劔勶䪃鉿⾕闌⶷駖ն勔呿╚氮◟㐌做
岻ꯗ✑⮃溸ⷬ⬑⯀⬑䍎錻乗ꨆ㎌婟ⷬ⬑⯀⬑
溸✑⮃┯䍎錻閗╬勔呿䉂缄缏նꂛ脯ⸯ㵈ⸯ⼴
笡◟勔呿缄缏⯼㹧վ⾕闌⶷駖տ䳀⮃䪃鉿氰騟
㐌做岻ꯗ㸉婟⪾劔硅ꀅ勶ն

劅缄CAFC⯀⬑乗ꨆ㐌做岻ꯗ✑⮃溸ⷬ
⬑⯀⬑⹴┯◙䪃鉿վ⾕闌⶷駖տ溸⾀♥䌔㸞勔
呿⹿㎈㐌做岻ꯗ䪃鉿վ⾕闌⶷駖տն

◝յ矻駬
呿⚂⻄䓝◜做㐃呿⚂溸駱駤ꂛ瓨╚ꂛ鉿䱹嵝յ

ꁒ䧯⾕闌溸䝠⬔鿲╬册ꇁն脯┞傿⻄䓝◜做㹧呿
⚂◚駖ꁒ䧯⾕闌做呿յ矸翤⾕闌⶷駖⮯⺪茤⡿
⻔◟駌╬呿⚂䉂缋䕒⯒㡚ㄌ闌⬑㎌婟┯⚷⫙⪸
峜氋蔸┯䞰⪸峜呿⚂駱駤瓨䍈溸ꂛ㺥ն⛰氮
勔呿⺪閒ⷬ❈呿⚂⻄䓝◜做䉂矸翤⾕闌⶷駖
┻䉂⼴焒岻ꯗ⻄䓝◜做♇䍎㶕⮘⪸峜呿⚂駱駤
瓨䍈溸ꂛ㺥㢽缄┱岻ꯗ⟛䭦뀊汉յ⻎婢溸屰ꄽ
⻲⮯⺪茤㸞긖╤勔呿╚ⸯ㵈ⸯ⼴뀋┪駱蔸耘㎼臅
ꊝ䈪㎈┪駱岻ꯗ♨㻀鉿⾕闌⶷駖յ㵄楓侬嵴溸瘑
㘷ն婟㜾轇撬勔呿╚㐌做岻ꯗ傱閗⾕闌⶷駖յ
䬤缙䪃鉿⾕闌⶷駖溸⯀⬑劅缄錻乗ꨆ⛰㜘◟⾕
闌做呿騰⯀ꂛ瓨╚溸呿⚂䓝◜做☊䍎ꄽꁩ勔呿◗
闌㵄鴬╚㐌做岻ꯗ㲾㐃♨⯀⬑瞏䓺䑑갫僓╚
偃⻄做⾕闌騰⯀溸⺪茤䙎㎌婟䍎璺卋ꓠ⺆䲃
偢ꮑ婝勔呿䝠⬔溸⹿气ն

勔呿╚巉⹴耘㎼岻╚溸moot嚤䗼╬➬

◟槏闌㐃婟⻔騣脢矻锢♃缉婟嚤䗼ն周䰕耘㎼
㵛岻睘┩匜臅ꊝ岻ꯗ☹㸉呿⚂(Case)⾕◚
駖(Controversy)⪾劔硅ꀅ勶ն㎌婟臅ꊝ岻ꯗ
☹茤⺇槏⪾㜜呿⚂⾕◚駖溸呿⚂婟╬
㵛岻䨿閕㴼溸劅⛽锢寛ն⺶岻㵄鴬╚呿⚂뀋
⪾㜜♨┬匜⚂做茤怮鳉呿⚂䧶◚駖锢⚂
1.㵄ꮪ◚駖뀋㲾㐃┱⻄做䓝◜☭▇ꭊ溸岻䔾⪸
笡潸⪸溸㵄ꮪ◚駖2.⺶岻勨⪸뀋茤㝉䳀❵叄璀
劔侞溸侬嵴ն♈呿⚂ꂛ⪝┞㵈駱駤潳蔸呿⚂缄
㵈溸劅缄ꮕ嫙呿⚂뀋㢽缄㲾㐃呿⚂䧶◚駖ն
蝄㐃駱駤ꁩ瓨╚溸⚈✇ꮕ嫙呿⚂溸◚駖┯㜩㲾
㐃❛㠁┯㲾㐃潸㸉䫏溸⻄做䧶⺶岻㵈⯀傱岻
⫙╬ⸯ⼴䳀❵侬嵴呿⚂ⷬ⺈╬ moot♈
脯㝤⹜⺪㵈槏䙎脯䍎錻臅ꊝ岻ꯗ乗ꨆ婟ⸯ⮯╬
Mootness Doctrineնmoot溸鱎㎌劔㝃璀
⺪䭇岻䔾⺈յ䓝◜☭枱䘒⺈剳䧶⹷做闌⬑◚
駖溸鉿╬瞏ն勔呿ⷬ巉⹴◗┞璀 moot溸䝠⬔ն
괛峜䟩Mootness Doctrine㲾㐃蝄䌏❛㜾❛㠁
㐃♨┬⭠璀䝠⬔┬呿⚂┯⚷㎌ moot脯錻乗ꨆ
㐃宑◜駱駤╚┞㵈岻ꯗ溸⯀⬑⺪茤㸉鱎駱做☋
气楓僓䧶㸞匡溸鯬긖䔕⿱錻駱鉿╬⺪茤㐃㸞匡
ꓨ㜩⹿气⛰⺪茤㎌╬鉿╬䭦缩僓ꭊꁩ焝脯
ꄂꉍ㵈⯀䧶錻駱鉿╬☭蔦䡇⢷婝錻駱鉿╬⛰
騍鉿╬㐃勑匡劔⺪茤⫙姍⹿气ն

婟㜾⪸◟勔呿䨿⮃楓溸ⷬ⬑⯀⬑
Summary Judgment嚤䗼ⷬ⬑⯀⬑㎌瓨䍈矻
⶿☊劔僓錻駹╬矻儅⯀⬑瞏❈☭騗㸞⪼┱╚
㎼岻╚溸矻儅瓨䍈瞏☋气臅笡ն⛰◜㵄┪ⷬ⬑
⯀⬑╬耘㎼岻┬溸杅媗⯜䍳╚㎼岻╚䌔傱┱⪼
稝⛤溸⯜䍳նⷬ⬑⯀⬑┱╚㎼岻╚溸矻儅瓨䍈☊
㲾㐃騠㝃䈽䐻ն❛㠁ⷬ⬑⯀⬑뀋氮呿⚂┞做䓝
◜做㐃呿⚂駱駤ꁩ瓨╚䳀⮃氰騟脯矻儅瓨䍈溸
ꃿ氠⺪♨氮岻ꯗ燛㴼䧶氮䓝◜做⪴⻎◜⩰绢㴼
┻☹ꃿ氠◟杅㴼稝㒘溸駱駤呿⚂ն⹱㠁ⷬ⬑⯀
⬑氰騟溸㵈⯀吙⬮╬劅劔⯈◟勑䳀⮃氰騟溸┞做 /
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氰騟做溸潸㸉做脯矻儅瓨䍈溸㵈⯀吙⬮┯⡿⻔
⚈✇┞做┱册ꄽ瓨䍈䌔傱ⶔ⯋ն⫙㠁ⷬ⬑⯀
⬑⺢劔㐃岻ꯗ駌╬氰騟做䉂駩僻呿⚂╚溸ꓨ锢◜
㵄㐭┯㲾㐃㵄鯵䙎◚駖┻⪼䍎裯䕒岻䔾┪溸佻
䭦僓䩜⚷✑⮃⻲⮯岻ꯗ㸞┯◙⬮駠ⷬ⬑⯀⬑氰
騟缣缩㵈槏呿⚂ⷬⷬ⬑⯀⬑┯⚷䖪撬䧯╬
㸉氰騟做┯⯈溸⯀⬑⛰矻儅瓨䍈╚呿⚂⚈┞
䓝◜做㐭劔⺪茤裯䕒岻ꯗ溸佻䭦ն
$"'$⯀⬑ⸯ倁騟閒
Kttp���ZZZ.caIc.uscRurts.JRv�sites�GeIauOt�¿Oes�RpiniRns�

RrGers��������.2piniRn.���������B�������.pGI

呵�✲⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼⾕耘㎼Ⲏ䈣䪃╃䔾䉞耘㎼臅ꊝ劅둛岻ꯗ⮃䎂鰑呬䔾䉞

䑳寏ⶶ⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞╚㎼┺⯈♣槏䉞

匃ⷑ璇⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞╚㎼┺⯈♣槏䉞

畕�뀦⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞

臅笡䔾䉞

%������������������.�������������������&��NFQI�HVJ!HMP�DPN�DO

%������������������.�������������������&��[IBOHZPOHIVB!HMP�DPN�DO

%������������������.�������������������&��MJ[IBOLF!HMP�DPN�DO

%������������������.�������������������&��NVZJOH!HMP�DPN�DO



��

U.S. Patent Case Review February 2020 Issue
耘㎼┺⯈⯀❛駬駢����� 䌑�䙰睘 �劻 ��� 劓⮜

䉂鱪ꁩ ���6�4�$�f����	C
 閕㴼溸 *13瓨䍈溸僓ꭊꮺ⯜5JNF�#BSꂘ┞╭䑳⺪㎌╬勑劁⻔ 15"#䳀⮃脯閗╬䉂錻侒䐽
ACOUSTIC TECHNOLOGY, INC. v. ITRON NETWORKED 

SOLUTIOINS, INC.

鍧⬑岻ꯗ$"'$
儱⻲⪾劔⩰❛⯀❛侞ⲇ儱13&$&%&/5*"-
┪駱呿⺵������������������
鍧⬑傽劻'FCSVBSZ���
�����
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┞յ呿䝠♃缉
2017 䌑S ⪫⺶氰騟做⻔耘㎼┺

⯈ガ吙㹾耘㎼┺⯈㵈句┱┪駱㣘⽄⚷PTAB
⮕⯋䳀鱎 IPR2017-01030⺵յIPR2017-01031⺵
1㝃做㜩㵈┺⯈傱侞瓨䍈inter partes Review
IPR 瓨䍈䮅䧹┺⯈勶☭ A ⪫⺶☊╬勔呿
┪駱做♨┬璼┪駱做䬿劔溸睘 5,986,574

⺵耘㎼┺⯈574 ⺵┺⯈溸劔侞䙎ն
㐃 IPR 瓨䍈劻ꭊ皒呿⻑溸睘 9 㝙氰騟做
⾕ I ⪫⺶ 2♨┬璼錻┪駱做⻎䟩⻉䌔ն
PTAB 㵈槏⻑✑⮃劅缄▫긖䟩閒駌㴼錻䮅䧹
溸勶⯈锢寛傱侞ն갫⻑┪駱做⻔耘㎼臅ꊝ䈪
㎈┪駱岻ꯗCAFC䳀鱎┪駱騟寛乗ꨆ
PTAB溸劅缄▫긖䟩閒ն㐃┪駱╚┪駱做䳀⮃
═╗◚駖撌掾1. PTAB 溸劅缄▫긖䟩閒䍎錻
乗ꨆ㎌╬❹䰕վ耘㎼┺⯈岻տ睘 35 U.S.C § 

315(b) 匜溸閕㴼氰騟做䉂鱪ꁩ䳀鱎 IPR 瓨䍈
溸僓ꭊꮺ⯜Time-Bar2. PTAB㸉◟ 547⺵
┺⯈溸勶⯈锢寛 3յ16յ17 ⾕ 20 ╚溸WAN 

means溸闌ꓤ㲾㐃ꨟ騗PTAB 㕈◟婟ꨟ騗闌
ꓤ䨿✑⮃溸巉呿┺⯈勶⯈锢寛⪾劔兇脯儅閒䙎
▇駌㴼䍎錻乗ꨆնCAFC㵈槏⻑駌╬┪駱做䍎
錻閗╬䉂缋侒䐽◗waived⪼⪸◟鱪ꁩ僓ꭊ
ꮺ⯜溸╭䑳⾕劔⪸兇脯儅閒䙎溸╭䑳㎌婟缰
䭦◗ PTAB溸鍧㴼ն⯀⬑缂虹㠁┬

┞⪸◟僓ꭊꮺ⯜Time-Bar3

僓ꭊꮺ⯜Time-Bar儱䭰❹䰕վ耘㎼
┺⯈岻տ睘 35 U.S.C§315(b)匜蝄 IPR瓨䍈溸氰
騟☭㐃氰騟☭յ氰騟☭溸澶婞⯈漩做real party 

in interest䧶⯈漩缣䪩脢privy of the petitioner
錻ꃼꁒ┺⯈➜勶▇駱鱎駱枱▇⻑溸┞䌑♨⻑⫙
䳀鱎 IPR瓨䍈⮯ IPR瓨䍈┯茤⫙錻皒呿ն

勔呿╚2010䌑 3劓┪駱做劁缋㎌┺⯈➜
勶㹧 574⺵┺⯈鱎駱錻┪駱做騍呿⚂劅缄♨⾕
闌⼴缄ն㎌╬騍呿⚂❹䰕睘 35 U.S.C § 315(b)匜
錻┪駱做䳀鱎 IPR瓨䍈溸僓ꭊꮺ⯜䨗婝◟ 2011䌑ն
俚䌑⻑┪駱做鱎駱氰騟做➜㵭⪼㹧 574⺵┺⯈
☑劔溸┺⯈勶⮃◟䍎㸉氰騟做◟ 2017䌑 3劓
3傽䳀鱎◗┱勔呿潸⪸溸═鱎 IPR氰騟♨䮅䧹
574⺵┺⯈溸劔侞䙎նⸯ勔 2010䌑溸駱駤⾕婟═
╗ IPR瓨䍈䌔傱⪸臅撬脯㐃ꂘ═鱎 IPR氰騟
▇⯼氰騟做┱錻┪駱做䐷㢽瑮┬駐駢愗㐃溸䌔
鯺◜㵀䌔◟ IPR瓨䍈皒呿⻑溸睘 9㝙ꁒ䧯◗䌔
鯺溸⻉䟩ն㐃婟䝠⬔┬┪駱做駌╬婟䌔鯺䝠
⬔❈䕒錻┪駱做䧯╬◗氰騟☭溸澶婞⯈漩做
㎌婟2010䌑┪駱做┱錻┪駱做▇ꭊ溸駱駤䍎❈
䕒氰騟做☊䉂鱪⮃䳀鱎┪ꃎ═╗ IPR瓨䍈溸僓ꭊ
ꮺ⯜ն

㸉◟┪駱做┪ꃎ⪸◟僓ꭊꮺ⯜▇╭䑳CAFC

䌔勑ꂛ鉿㵄鯵㵈槏脯儱ꃿ氠䐽勶⯜䍳駌╬┪
駱做㐃 IPR瓨䍈劻ꭊ勑⻔ PTAB䳀⮃騍╭䑳侚
⪼䉂缋侒䐽◗䳀⮃騍╭䑳溸勶⯈նCAFC銩僻⪼
㸉◟儱⻲ꃿ氠䐽勶⯜䍳䬿劔╗呿鍧ꓪ勶0RnsantR 

7ecK. //& v. (.I. 'u3Rnt Ge 1ePRurs 	 &R., 878 F.3d 

1336, 1342 n.8 (Fed. Cir. 2018)䌔┻ CAFC 缋

��*13���������� ⺵ *13 瓨䍈ꦎ㸉睘 �
���
��� ⺵
耘㎼┺⯈溸勶⯈锢寛 ������������
������ ⾕ �����*13���������� ⺵ *13 瓨 䍈
ꦎ㸉睘 �
���
��� ⺵耘㎼┺⯈溸睘 ��������
�� ⾕ �����ն

�� 錻┪駱做 * ⪫⺶㐃┱氰騟做⻉䌔⯼儱 *13�����
����� ⺵⾕ *13���������� ⺵ *13 瓨䍈溸呿㜾做ն ��婟嚤䗼⻎駱駤╚溸駱駤僓侞⯜䍳㲾㐃䈽䐻ն
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��耘㎼⺶岻✅笡╚岻䔾ꭄ뀨㲾㐃┱硅ꀅ勶劔⪸溸
KVSJTEJDUJPOBM⾕┱硅ꀅ勶傱⪸溸OPO�
KVSJTEJDUJPOBM▇ⶔ⮕ն㸉◟┱硅ꀅ勶劔⪸溸嚤
䗼溸芻冎㸞◟勔倁矻駬╚騎缂♃缉ն

��$"'$峜䟩⯒┪駱做䳀⮃⪼駌╬㲾㐃갬灵⯈漩潸⪸做
╭✅溸䝠⬔⛰ꗞ◟┪駱做☊勑㸉15"#䳀鱎婟䝠⬔
$"'$䬤缙㵈槏ն

䊬䬤缙㵈槏┪駱溸┞做㐃┪駱╚假䳀⮃溸յ勑劁
⻔ PTAB䳀⮃溸╭䑳In re Watts, 354 F.3d 1362, 

1367 (Fed. Cir. 2004)նⸯ㎌儱㠁卸┞做㐃┪駱
╚䳀⮃勑劁⻔ PTAB䳀⮃溸╭䑳ꊙ▂ CAFC㹧
傱岻♈ PTAB䨿✑⮃溸⩪⮕焒䝠溸鍧⬑╚裯漩ն
㎌╬ PTAB傱岻㸉婟╭䑳ꂛ鉿◜㵄句僻⾕⩪⮕
㵈槏䨿♨ CAFC傱岻㐃 PTAB㸉婟╭䑳䨿✑⮃
溸◜㵄駌㴼溸㕈熝┪ꂛ鉿㵈槏In re NuVasive, 

Inc., 842 F.3d 1376, 1380 (Fed. Cir. 2016)勔呿╚
┪駱做◟ PTAB┬⹿劅缄▫긖䟩閒傽溸 7╗劓⯼
㹧䉂㸉氰騟做┱錻┪駱做溸䌔鯺焒䝠⛰ⷮ㢽缄
勑⻔ PTAB䳀⮃氰騟做䳀鱎 IPR瓨䍈䉂ꁩ僓ꭊꮺ
⯜溸╭䑳☊勑㐃┪駱╚㸉⪼勑⻔ PTAB䳀⮃騍
╭䑳ꂛ鉿⚈✇闌ꓤն㎌婟CAFC⬑㴼ꃿ氠䐽勶
⯜䍳閗✑┪駱做䉂缋侒䐽◗䳀⮃僓ꭊꮺ⯜溸╭
䑳溸勶⯈ն

ꦎ㸉婟┪駱做ꀧ璼僓ꭊꮺ⯜儱硅ꀅ溸
jurisdictionalꭄ뀨 4㎌婟⺪㐃⚈✇僓⡀
䭇┪駱僓䳀⮃峜❹䰕⺶岻㵄鴬㸉◟岻ꯗ
溸┞ꌄ⮕┱硅ꀅ勶劔⪸溸ꭄ뀨溸䮅䧹⺪㐃┪
駱╚䳀⮃┪駱做婟㜘䍎䟩㐃◟勔呿╚稝䲀ꃿ氠
婟⯜䍳ն㸉婟CAFC䪩駌⪼劁缋㸞僓ꭊꮺ
⯜㸉◟ PTAB皒呿勶溸绢匙䓺㵽╬┱硅ꀅ勶劔
⪸溸⛰儱CAFC㐃㜘槏勨卐agency溸硅
ꀅꨟ騗⾕臅ꊝ岻ꯗ溸硅ꀅꨟ騗僓ꃿ氠驴⩹⯜
䍳溸做䑑劔䨿┯⻎ն岻ꯗ溸硅ꀅꨟ騗┯茤
錻驴⩹⛰㸉◟勨卐溸硅ꀅꭄ뀨溸ꨟ騗⮯┯⻎
婞㠁CAFC㐃PGS Geophysical AS v. Iancu, 891 F.3d 

1354 (Fed. Cir. 2018)呿╚䨿闌ꓤ溸ⷬ❈ PTAB

䬤缙˘皒呿㵈句溸⬑㴼⺪錻駌╬儱鱴勶溸ultra 

vires̆  PTAB溸ꨟ騗□儱⺪錻驴⩹溸waivable
脯┯儱ⷬ➬┯㲾㐃㕈◟婟ꨟ騗溸侬嵴騟寛
CAFC□䖪뀋◙♨峜䟩䌔ꓠ⺆潸䍎鉿Ⲙ˘㎌婟
岻ꯗ駌㴼睘 35 U.S.C § 315(b)匜溸僓ꭊꮺ⯜⺪♨
錻侒䐽ն 

C$FCꂛ┞婢闌ꓤ㠁卸⩣駠駱駤╚溸┞做
㐃┪駱╚눢姍䳀⮃⪸◟睘 �� U.S.C � ����b�匜僓
ꭊꮺ⯜溸╭䑳㸞⚷믈Ⲥ耘㎼臅ꊝ劅둛岻ꯗ䨿璼
溸瞬汻䙎㐌┯✑╬sanGbaJJinJ鉿╬
ⷬ㸞⚷凊獏䧶⩣駠駱駤┞做⮃◟瞬汻ⸯ
㎌㐃┬绣岻ꯗ㵈槏╚㸌寛杅㴼侬嵴⪼⻑蝄㵈
槏缏卸㸉⪼蔦麄┯⯈⫙╭䑳⪼䨿ꄑ䭃溸侬嵴ꄬ
䔴儱ꨟ騗溸䌔┻婟ꨟ騗儱⺪ꄋ溸ն)re\taJ 

v. &RPP¶r RI InternaO 5evenue, �0� U.S. ���� ��� 

������⩣駠┪駱做㐃┪駱╚눢姍䳀⮃婟╭䑳㸞⚷
❈┪駱做䬿劔ꓨ㝕溸յ┯⪫䌐溸⚳ⲹ┪駱做⺪
瞏䔶 P7$%溸㵄鯵鍧⬑缏卸㠁卸缏卸㸉⪼劔⯈
㸞㸉氰騟做☋气珡⹹䜆▇侞卸㠁卸 P7$%鍧㴼
┺⯈傱侞䧶㸉⪼┯⯈⮯┪駱做ꄑ䭃┪駱䮅䧹
P7$%溸硅ꀅ勶 �ն勔呿╚蝄┪駱做⻔ P7$%䳀
⮃僓ꭊꮺ⯜溸╭䑳P7$%勔劔勶㸉婟ꭄ뀨ꂛ鉿⩪
⮕㵈槏⛰┪駱做䌔勑䳀⮃նꗞ◟婟C$FC駌╬
┪駱做䉂侒䐽❹䰕睘 �� U.S.C � ����b�匜䳀⮃僓
ꭊꮺ⯜溸╭䑳溸勶⯈ꂛ脯㸉┪駱做䨿䳀⮃溸╭
䑳⾕⪾✅駢掾䭇錻┪駱做儱⻲㎌䌔鯺脯卐䧯
澶婞⯈漩做瞏┯◙⮕卥ն
◝:$1 Peans
┪駱做駌╬P7$%┯䍎䓝㸞:$1 Peans

溸㸉䍎缏卐闌ꓤ╬⚈✇鍯翞any GeviFe



��

U.S. Patent Case Review February 2020 Issue
耘㎼┺⯈⯀❛駬駢����� 䌑�䙰睘 �劻 ��� 劓⮜

脯䍎㸞⪼ꮺ⯜╬⚿缛WAN䌦乨conventional 

WAN radioնꂛ脯PTAB❹䰕騍ꨟ騗溸闌ꓤ做
䑑✑⮃溸騍缏卐䉂錻楓劔䪫勘⪫䐷溸缏駢儱ꨟ騗
溸յ傱㵄鯵駩䰕佻䭦溸ն

ꦎ㸉婟CAFC駌╬┱┪ꃎ⪸◟僓ꭊꮺ⯜
溸╭䑳稝⛤┪駱做溸┪ꃎ駢掾☊╬⪼㐃┪駱╚
눢姍䳀⮃溸㎌婟☊䍎㎌┪駱做▇⯼勑⻔ PTAB

䳀⮃脯錻閗╬⪼䉂侒䐽╭䑳騍駢掾溸勶⯈ն⪾✅
匡騜㐃 IPR瓨䍈╚┪駱做╭䑳楓劔䪫勘䌔勑
侷㸍ꄽꁩ⺪⪫䐷裯䕒溸publicly available
䌦㔔羱⚿ꀂ溸⚿缛WAN䌦乨PTAB脞軭⻑䉂◙
♨䬤缙脯┪駱做◟┪駱╚䳀⮃溸╭䑳╬楓劔䪫
勘勑茤䫧궣⚈✇⚿缛WAN䌦乨ն⺪閒氮◟
┪駱做婟⯼勑⻔ PTAB䳀⮃┪ꃎ╭䑳侚CAFC

駌╬⪼䉂缋侒䐽◗婟駢掾ն
缸┪CAFC㸉◟ PTAB溸鍧⬑◙♨缰䭦ն
◝յ矻駬�
勔呿┱վ耘㎼┺⯈岻տ睘 35 U.S.C § 315(b)

匜䨿閕㴼溸 IPR瓨䍈▇僓ꭊꮺ⯜Time-Bar劔⪸
⛰ CAFC䌔勑㵄鯵䙎㵈槏┪駱做⪸◟僓ꭊꮺ⯜溸
⪾✅駢掾㎌╬ CAFC駌╬┪駱做䉂缋侒䐽◗僓
ꭊꮺ⯜╭䑳ն勔呿┞╗⡽䕒峜䟩⾕괛锢槏闌▇㜘
㐃◟睘 35 U.S.C § 315(b)匜▇僓ꭊꮺ⯜儱⻲㺲◟
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CAFCꂛ┞婢闌ꓤ㠁卸⩣駠駱駤╚溸┞做
㐃┪駱╚눢姍䳀⮃⪸◟睘 35 U.S.C § 315(b)匜僓
ꭊꮺ⯜溸╭䑳㸞⚷믈Ⲥ耘㎼臅ꊝ劅둛岻ꯗ䨿璼
溸瞬汻䙎㐌┯✑╬sandbagging鉿╬
ⷬ㸞⚷凊獏䧶⩣駠駱駤┞做⮃◟瞬汻ⸯ
㎌㐃┬绣岻ꯗ㵈槏╚㸌寛杅㴼侬嵴⪼⻑蝄㵈
槏缏卸㸉⪼蔦麄┯⯈⫙╭䑳⪼䨿ꄑ䭃溸侬嵴ꄬ
䔴儱ꨟ騗溸䌔┻婟ꨟ騗儱⺪ꄋ溸նFreytag 

v. Comm’r of Internal Revenue, 501 U.S. 868, 895 

(1991)⩣駠┪駱做㐃┪駱╚눢姍䳀⮃婟╭䑳㸞⚷
❈┪駱做䬿劔ꓨ㝕溸յ┯⪫䌐溸⚳ⲹ┪駱做⺪
��耘㎼⺶岻✅笡╚岻䔾ꭄ뀨㲾㐃┱硅ꀅ勶劔⪸溸
KVSJTEJDUJPOBM⾕┱硅ꀅ勶傱⪸溸OPO�
KVSJTEJDUJPOBM▇ⶔ⮕ն㸉◟┱硅ꀅ勶劔⪸溸嚤
䗼溸芻冎㸞◟勔倁矻駬╚騎缂♃缉ն
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瞏䔶 P7$%溸㵄鯵鍧⬑缏卸㠁卸缏卸㸉⪼劔⯈
㸞㸉氰騟做☋气珡⹹䜆▇侞卸㠁卸 P7$%鍧㴼
┺⯈傱侞䧶㸉⪼┯⯈⮯┪駱做ꄑ䭃┪駱䮅䧹
P7$%溸硅ꀅ勶 �ն勔呿╚蝄┪駱做⻔ P7$%䳀
⮃僓ꭊꮺ⯜溸╭䑳P7$%勔劔勶㸉婟ꭄ뀨ꂛ鉿⩪
⮕㵈槏⛰┪駱做䌔勑䳀⮃նꗞ◟婟C$FC駌╬
┪駱做䉂侒䐽❹䰕睘 �� U.S.C � ����b�匜䳀⮃僓
ꭊꮺ⯜溸╭䑳溸勶⯈ꂛ脯㸉┪駱做䨿䳀⮃溸╭
䑳⾕⪾✅駢掾䭇錻┪駱做儱⻲㎌䌔鯺脯卐䧯
澶婞⯈漩做瞏┯◙⮕卥ն
$"'$⯀⬑ⸯ倁騟閒
Kttp���ZZZ.caIc.uscRurts.JRv�sites�GeIauOt�¿Oes�RpiniRns�

RrGers��������.2piniRn.���������B�������.pGI

��$"'$ 峜䟩⯒┪駱做䳀⮃⪼駌╬㲾㐃갬灵⯈漩潸⪸做
╭✅溸䝠⬔⛰ꗞ◟┪駱做☊勑㸉15"#䳀鱎婟䝠⬔
$"'$䬤缙㵈槏ն

呵�✲⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼⾕耘㎼Ⲏ䈣䪃╃䔾䉞耘㎼臅ꊝ劅둛岻ꯗ⮃䎂鰑呬䔾䉞

䑳寏ⶶ⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞╚㎼┺⯈♣槏䉞

匃ⷑ璇⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞╚㎼┺⯈♣槏䉞

畕�뀦⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞

臅笡䔾䉞

%������������������.�������������������&��NFQI�HVJ!HMP�DPN�DO

%������������������.�������������������&��[IBOHZPOHIVB!HMP�DPN�DO

%������������������.�������������������&��MJ[IBOLF!HMP�DPN�DO

%������������������.�������������������&��NVZJOH!HMP�DPN�DO
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$"'$ 駌╬俚䰕罏㲾劚ⲏ㊮┯卐䧯耘㎼┺⯈駱駤硅ꀅ匜娉锢寛溸ꪍ劻┻㎷㴼觝╃㐙䨿
IN RE: GOOGLE LLC

鍧⬑岻ꯗ ��$"'$
儱⻲⪾劔⩰❛⯀❛侞ⲇ儱13&$&%&/5*"-
┪駱呿⺵ ����������
傽劻 ��'FCSVBSZ���
�����
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┞յ芻冎♃缉
㐃勔呿溸┞㵈瓨䍈╚┞㵈ⸯ⼴㐃䖎⩴觠

偅╅ⶔ臅ꊝ㐌ⶔ岻ꯗ䖎䈣╅ⶔ岻ꯗ㸉┞
㵈錻⼴┪駱☭䳀鱎◗┺⯈➜勶駱駤ն
See Super Interconnect Techs. LLC v. Google LLC, 

No. 2:18- CV-00463-JRG, 2019 U.S. Dist. LEXIS 

132005 (E.D. Tex. Aug. 7, 2019)┪駱☭駌╬䖎䈣
╅ⶔ岻ꯗ㸉騍呿屳劔硅ꀅ勶氰騟䖎䈣╅ⶔ岻ꯗ
뎩㎈dismiss鱎駱ն┞㵈ⸯ⼴⮯駌╬┪駱☭
ꄽꁩ◧臅羱⻔䖎䈣╅ⶔ溸㺈宑䳀❵閗뀡⾕䌦⼴劚
ⲏ䌔┻㐃䖎䈣╅ⶔ䬿劔㝃╗俚䰕罏㲾劚ⲏ㊮
ꂘ◲俚䰕罏㲾劚ⲏ㊮卐䧯◗┪駱☭㐃䖎䈣╅ⶔ
ꪍ劻┻㎷㴼溸觝╃㐙䨿㎌婟䖎䈣╅ⶔ岻ꯗ
睋⻉վ耘㎼岻⪿տ睘 28罒睘 1400匜 b娉㸉┺⯈
➜勶呿⚂駱駤㐌venue溸锢寛ն䖎䈣╅ⶔ岻ꯗ
佻䭦◗┞㵈ⸯ⼴溸╭䑳鍧㴼⻲⬑◗┪駱☭溸氰
騟motionն◟儱┪駱☭㹧┞㵈岻ꯗ溸鍧㴼
⻔耘㎼臅ꊝ䈪㎈┪駱岻ꯗCAFC䳀鱎┪
駱petition騟寛 CAFC⹿䉘䪃鉿♥writ of 

mandamus鯰♥䖎䈣╅ⶔ岻ꯗ뎩㎈鱎駱ն
◝յ$"'$茤⻲㹧┪駱☭䨿騟◜뀉⹿䉘䪃鉿♥
㐃勔呿▇⯼CAFC劁㐃┱勔呿ⶥ⮕稝⛤溸

呿㲳╚⻲⬑◗┪駱☭溸䪃鉿♥氰騟նSee In re 

Google LLC, No. 2018- 152, 2018 U.S. App. LEXIS 

31000, at *6 (Fed. Cir. Oct. 29, 2018)Google呿
㎌婟㐃勔呿╚ CAFC濫ꓨ駢ꃎ◗㹧┪駱☭䨿
騟◜뀉⹿䉘䪃鉿♥溸⺪鉿䙎ն耘㎼臅ꊝ劅둛岻ꯗ
㐃 Cheney v. U.S. Dist. Court for D.C., 542 U.S. 367, 

380 (2004)┞呿╚駌㴼⹿䉘䪃鉿♥괛锢怮鳉♨┬
┩╗匜⚂1氰騟☭ꯙ氰騟⹿䉘䪃鉿♥㜾屳劔
⪼♑ꄬ䔴⺪♨❈⪼駱寛䕒⯒怮鳉2氰騟☭뀋
駩僻⪼騟寛⹿䉘䪃鉿♥溸勶⯈㕈熝儱僻燛┻傱◚
駖溸clear and indisputable⹴3岻ꯗ䖪뀋

燛⟛㐃騍呿╚❈氠䪃鉿♥儱⻉ꃿ溸appropriateն
耘㎼臅ꊝ劅둛岻ꯗ㐃 Schlagenhauf v. Holder, 379 

U.S. 104, 110 (1964)┞呿╚ꂛ┞婢僻燛䓝臅ꊝ
㐌ⶔ岻ꯗ溸鍧㴼巉⹴㕈勔溸basic⾕勑⬑㴼溸
undecided岻䔾ꭄ뀨僓┪ꃎ匜⚂㹧茤錻怮
鳉ն脯蔦 CAFC㐃 Google呿╚⻲⬑◗┪駱☭溸䪃
鉿♥氰騟♨匡䉂缋劔䔻㝃臅ꊝ㐌ⶔ岻ꯗ㹧耘㎼
臅ꊝ劅둛岻ꯗ㐃 TC Heartland LLC v. Kraft Foods 

Group Brands LLC, 137 S. Ct. 1514, 1517 (2017)┞
呿◟ 2017䌑 5劓 22傽✑⮃⫙㵈⯀⬑TC 

Heartland呿╚䨿✑鍧⬑溸ꃿ氠ꭄ뀨┪✑⮃◗
⬐痓鍧⬑婟稝呿⚂☊걾♨ꄽꁩ册ꄽ溸┪駱廊ꇔ
ꂛ⪝ CAFCն䰕婟CAFC駌╬⪼⺪㹧勔呿╚┪駱
☭䨿騟◜뀉⹿䉘䪃鉿♥ն

┩յ俚䰕罏㲾劚ⲏ㊮儱⻲卐䧯┪駱☭㐃䖎䈣
╅ⶔ溸ꪍ劻┻㎷㴼觝╃㐙䨿SFHVMBS�BOE�
FTUBCMJTIFE�QMBDF�PG�CVTJOFTT

耘㎼臅ꊝ劅둛岻ꯗ㐃 TC Heartland呿╚ꮺ㴼
◗┺⯈➜勶駱駤硅ꀅ岻ꯗ溸螅㎭僻燛◗耘㎼㎼
⫐┺⯈勶☭⺢茤❹䰕վ耘㎼岻⪿տ睘 28罒睘 1400

匜 b娉☊ⷬ┺⯈駱駤㐌匜娉patent venue 

statute㐃♨┬═㐌鱎駱➜勶☭1錻⼴䨿
㐃㐌 /⛿䨿㐌⪫⺶峜⫘㐌䧶2➜勶鉿
╬⹿气㐌┻錻⼴㐃騍㐌劔ꪍ劻┻㎷㴼觝╃㐙
䨿ն㐃 In re Cray, Inc., 871 F.3d 1355, 1360(Fed. 

Cir. 2017)┞呿Cray呿╚CAFC⹱ꂛ┞
婢僻燛ꪍ劻┻㎷㴼觝╃㐙䨿뀋⪾㜜♨┬┩
╗锢⚂1騍觝╃㐙䨿䖪뀋㐃巉呿㐌ⶔ⫐劔朮
槏┪溸㵄✅㲾㐃physical place2騍觝╃
㐙䨿䖪뀋ꪍ劻┻㎷㴼regular and established㐌
㲾㐃⹴3騍觝╃㐙䨿䖪뀋┱錻⼴潸⪸the 

place of defendantն勔呿╚┪駱☭㐃䖎䈣╅ⶔ
ꯙ◗⭠╗俚䰕罏㲾劚ⲏ㊮㜾屳劔⪼♑⚈✇駦偢յ
駦㜜䧶觝╃㐙䨿侚騍俚䰕罏㲾劚ⲏ㊮儱め┞⺪
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茤錻闌ꓤ╬觝╃㐙䨿溸㸉骮ն㎌婟勔呿溸
撌掾㐃◟┪駱☭㐃䖎䈣╅ⶔ溸俚䰕罏㲾劚ⲏ㊮儱
⻲卐䧯⪼㐃䖎䈣╅ⶔ溸ꪍ劻┻㎷㴼觝╃㐙䨿ն

눢⩰┪駱☭䳀⮃⪼俚䰕罏㲾劚ⲏ㊮笡ꂜ
瓨Ⲏ鿬㐃䖎䈣╅ⶔ溸蝄䌏羱缘劚ⲏ䳀❵ガinternet 

service providersISPs溸俚䰕╚䖦datacenter
┪ꂛ脯⹿䮢✑氠溸┯卐䧯⪼㐃䖎䈣╅ⶔ⫐⪾㜜
朮槏┪㵄✅㲾㐃溸觝╃㐙䨿┯怮鳉 Cray呿燛皒
溸睘┞╗锢⚂ն㸉婟CAFC駌╬周䰕 Cray呿
溸⯀⬑睋⻉锢寛溸觝╃㐙䨿⺢괛㐃巉呿㐌
ⶔ⫐⪾劔朮槏┪㵄✅㲾㐃溸觝╃㐙䨿ⷬ⺪䌔┯
䖪뀋儱➜勶☭䨿劔owned䧶璝劔leased溸
┯Ⲙ☋նCAFC♨鴩辈䉗㐙╬❛ꂛ鉿騜僻㐃鴩
辈䉗㐙╚ガ㵶䨿❈氠溸咈㲳㹧鳉♨卐䧯⪼㐃巉
呿ⶔ㔔⫐⪾劔朮槏┪㵄✅㲾㐃溸觝╃㐙䨿In re 

Cray, Inc., 871 F.3d 1363 (Fed. Cir. 2017)ն䰕婟
CAFC駌╬┪駱☭㐃䖎䈣╅ⶔ溸俚䰕罏㲾劚ⲏ㊮
怮鳉 Cray呿╚燛皒溸睘┞╗锢⚂ն

⪼姍┪駱☭䳀⮃Cray呿╚燛皒溸睘◝
╗锢⚂╬觝╃㐙䨿䖪뀋ꪍ劻┻㎷㴼㐌㲾㐃
╬怮鳉婟锢⚂➜勶☭㐃巉呿㐌ⶔ⫐䖪뀋ꪍ劻㲾
㐃겓⽄employee䧶脢♣槏☭agent╬⪼䐷
㺥潸⪸溸觝╃嵛Ⲙ脯┪駱☭㐃䖎䈣╅ⶔ┯㲾㐃
⚈✇겓⽄䧶脢♣槏☭նCAFC駌⻎┪駱☭㸉锢⚂
◝溸槏闌նCAFC駌╬ꂘ┞槏闌⺪♨♈վ耘㎼岻
⪿տ睘 28罒睘 1694匜☊ⷬ┺⯈ꃼꁒ匜娉
patent service statute╚⻉槏䲀⮃ 1ն騍匜娉┱
┺⯈駱駤㐌匜娉劁缋⻎╬┞╗匜娉╚溸⯼⻑
⺝նSee 54 Cong. Ch. 395, 29 Stat. 695 (1897)
CAFC駌╬婟◝脢䌔긌矻⶿溸䌔⮬⪸笡⪼ꌬ
⻼ꪍ劻┻㎷㴼觝╃㐙䨿溸嚤䗼㐃⫐帏┪潸
◧⪸臅㺲◟潸ꊿ匜娉neighboring statutory 

provisionsն┞薮脯阌䍎䓝⻉槏㐌䲀㴼潸◧
⪸臅溸匜娉╚潸⻎溸岻䔾嚤䗼⪾劔┞蔺䙎նSee 

United States v. Da- vis, ��� S. Ct. 2���� 2�2� �20���
㎌婟C$FC駌╬㐃傱潸⹹閕㴼溸䝠⬔┬ 2♈┺
⯈ꃼꁒ匜娉╚⺪♨⻉槏㐌䲀⮃巉呿㐌ⶔ⫐䖪
뀋ꪍ劻㲾㐃╬➜勶☭䐷㺥觝╃嵛Ⲙ溸겓⽄䧶脢♣
槏☭♨睋⻉ Cray呿燛皒溸睘◝╗锢⚂ն

㸉◟┪駱☭㐃䖎䈣╅ⶔ屳劔겓⽄ꂘ┞掾⻄
做㐭傱䐻駖ն氮婟勔呿溸撌掾겐╚⯒┪駱☭㐃
䖎䈣╅ⶔ儱⻲ꪍ劻㲾㐃╬⪼䐷㺥觝╃嵛Ⲙ溸♣槏
☭ն┞㵈ⸯ⼴駌╬ISPs⺪♨卐䧯┪駱☭㐃䖎䈣
╅ⶔ溸♣槏☭ն㸉婟C$FC駌╬┪駱☭ꯙ◗
锢寛 ISPs┬鿬俚䰕罏㲾劚ⲏ㊮յ缰䫞㸉俚䰕罏㲾
劚ⲏ㊮溸羱缘駧ꭄ䌔⩣駠俚䰕罏㲾劚ⲏ㊮❈氠叄
◲盛⺛ꂛ鉿⪝皭⾕⮃皭羱缘ꄽ⟥㜾 �䌔屳劔㸉
ISPs⹿⮃╤僓interiP䭰♥溸勶⯈㎌婟 ISPs

⾕┪駱☭▇ꭊ䌔긌♣槏⪸笡ն婟㜾ISPs溸┪
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➜勶做錻┪駱☭㐃✐羻ꓧꁒ䈣ⷂⶔ臅ꊝ
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methods♨⹴┺⯈勶☭♈勑⯜ꅐ䧶ꨆみ┺⯈☋
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ꂛ鉿┺⯈吙駘僓┞㵈岻ꯗꨟ騗㐌㸞駩僻勑吙駘☋⿣
㵄偢◗┺⯈做呿╬┺⯈☋⿣溸╱駩鯰⚈偢Ⲏ缕◗
錻┪駱☭$"'$ 駌╬➜勶☭☹鯬劔䭰⮃⺪茤㵄偢
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��周䰕վ耘㎼┺⯈岻տ睘 ��� 匜閕㴼耘㎼┺⯈➜勶
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◲❛㜾䝠䓺┬⺪茤⚷ꃿ䓝䐥ꪍ㐃筻鰡儱ꦎ㸉耘㎼侓
䍠❈氠┺⯈⹿僻溸䝠⬔┬劔勶㜘槏騍瞏筻鰡溸侓䍠
ꌄꬾ侅⯒▫긖筻鰡蔸騍侓䍠ꌄꬾ⻔筻鰡☭㶑⮃뎩㎈ꄽ
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♨❹┬⮬做岻⻔⪫⚱⼴焒騍☋⿣䉂裯䕒┺⯈勶▇⟛䫞
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吙僻僓⺪♨㐃☋⿣䧶⪼鍯┪ꮩⲎ峜劔⻎呤倁㲼溸
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⪸◟┪駱☭╭䑳溸錻䱽➜勶☭㲾㐃➜勶侚䟩
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睘 2��匜a娉閕㴼溸㵄ꮪ錻侅⯒溸ꄽ焒C$FC

溸瞩呿☊儱⻲㴼溸ն轇撬┞㵈岻ꯗ䉂缋駌㴼錻┪駱
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complaintꂛ鉿ꄽ焒溸閕㴼稝⛤ ◝脢溸╭锢ⶔ
⯋㐃◟宑◜駱駤閕⮯╚劔駱枱⾕⚿玭ն䓝撬周
䰕睘 287匜a娉溸閕㴼駱枱⾕⚿玭□茤㝉怮
鳉┺⯈➜勶呿⚂╚溸ꄽ焒锢寛ն

╚耘㐃┺⯈➜勶䰁㵭鰡⣹做긖劔䔻㝕䈽䐻ն
䧰㎼㸉◟┺⯈➜勶䰁㵭鰡⣹ꓠ⺆溸儱㘋䌐ⸯ⮯
╭锢ꦎ㸉➜勶☭㐃鱎駱⯼溸➜勶鉿╬燛㴼鰡⣹鯰
⚈ն㐃燛㴼鰡⣹鯰⚈僓❹姍䭶攍┺⯈勶☭䰁㝤յ
➜勶☭裯⯈յ駠⺪鰆⻉槏⠩俚♨✑╬駉砯❹䰕
♨┪㐭┯⺪䕒溸䝠⬔┬氮岻ꯗ周䰕呿䝠ꏓ䝠燛
㴼鰡⣹俚뀭նꏓ㴼溸ꓭ뀭┞薮⛽◟岻㴼鰡⣹㠁
卸┺⯈勶☭茤㝉䳀❵嬠鿲⩪⮕溸駩䰕駩僻蔦麄䰁
㝤䧶㸉做裯⯈僻兇둛◟岻㴼鰡⣹溸岻ꯗ□⺪㐃
婟▇┪⯀⬑ն㐃╚㎼┺⯈勶☭儱⻲吙峜┺⯈☋
⿣♨⹴儱⻲㐃鱎駱⯼ꄽ焒➜勶☭┱儱⻲茤㝉裯
䕒䰁㵭鰡⣹ꓭ屳劔潳䱹⪸笡ն脯㐃耘㎼儱⻲ꂛ
鉿┺⯈吙峜ⷮ⺪茤潳䱹䔕⿱┺⯈勶☭裯䕒溸䰁㵭
鰡⣹ꓭ뀭ն耘㎼┺⯈➜勶駱駤╚䰁㵭鰡⣹ꓭ溸
裯䕒儱♨┺⯈吙峜䧶ꄽ焒╬锢⚂⺢锢┯儱┺⯈
勶☭溸璺卋鉿╬ⷬ➬➜勶☭僻焒䧶脢䍎焒⪼➜
勶鉿╬□┯閗╬怮鳉騍锢⚂┯茤㹧➜勶☭婟⯼
溸鉿╬╭䑳鰡⣹鯰⚈ն䓝撬㠁卸┺⯈勶☭屳劔
气☋ꨆみ┺⯈☋⿣溸鉿╬䧶脢巉呿┺⯈儱做岻┺
⯈⮯┯괛锢怮鳉騍锢⚂ն⺞㜾⪸◟䰁㵭鰡⣹
ꓭ溸ꃰ忈僓ꭊ做긖╚耘□劔┯⻎ն耘㎼佻䭦劅
ꪍ⪮䌑溸ꃰ忈鰡⣹劻杅媗䝠䓺❛㜾脯╚㎼
ⷬ➬㐃վ宑岻䙰⮯տ⮃⺬⻑┞薮駱駤僓侞劻ꭊ
♈═䌑䐥ꪍ╬┩䌑╚㎼㵄ⲏ汕┞薮駌╬㐃┺
⯈勶☭僻焒䧶脢䍎焒➜勶鉿╬⹿气┻䭦缩溸䝠⬔
┬㠁卸鱪ꁩ┩䌑▇⻑䩜鱎駱☹⺪㹧鱎駱▇⯼
┩䌑溸鉿╬╭䑳鰡⣹鯰⚈ն䓝撬氮◟楓鉿վ┺
⯈岻տ⾕潸⪸⺶岻闌ꓤ┱ⸯվ宑岻ꄽ⮯տꏕ㞟
閕㴼溸儱═䌑侚ꂖ㲾㐃┞㴼瓨䍳┪溸═䌑䧶脢
┩䌑▇◚眧脢潸⟥갫濫⟶岻溸䲀ꂛ㸞⚷缛┞
ꃿ氠┩䌑駱駤僓侞劻ꭊն
$"'$⯀⬑ⸯ倁騟閒
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ꯙ┪ꃎ⯀⬑㜾2020䌑 2劓 25傽 CAFC㸉◟
NZNP Finance Ltd. v. Actavis Laboratories UT, Inc.

呿┬⹿◗岻ꯗ┞蔺鍧⬑⾀♥per curiam Order)
䬤缙◗ⸯ⼴ /┪駱做溸⪢䊛㵈槏㜩㵈rehearing 

en banc)氰騟⪼╚ 4⻐ CAFC岻㴸㸉婟鍧⬑⾀
♥⹿銩◗⹹㸉䟩閒ն⹹㸉䟩閒駌╬┪駱╚
CAFC溸㵈槏岻㴸䨿✑⮃溸㝃俚䟩閒㐃駬⛓վ耘
㎼┺⯈岻տ睘 35 U.S.C. § 112匜䨿閕㴼溸僻燛䙎
锢寛Ge¿niteness reTuirePent僓ꨟ騗㐌闌ꓤ
◗巉呿┺⯈倁⚂╚溸銩ꃎն㎌婟⹹㸉䟩閒駌╬
CAFC䍎䓝⬮駠㜩㵈䌔络婞婟ꨟ騗ն

呵�✲⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼⾕耘㎼Ⲏ䈣䪃╃䔾䉞耘㎼臅ꊝ劅둛岻ꯗ⮃䎂鰑呬䔾䉞

䑳寏ⶶ⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞╚㎼┺⯈♣槏䉞

匃ⷑ璇⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞╚㎼┺⯈♣槏䉞

畕�뀦⻉⚴☭楒槊䔾䉞◜ⲏ䨿╚㎼䪃╃䔾䉞

臅笡䔾䉞
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勔劻✑脢矻♃

䔾䉞┺峜♈◜焒駮☋勶岻䔾╃ⲏ⪾劔╚㎼⾕耘㎼Ⲏ䈣䔾䉞䪃
╃鰑呬ն♑ㄌ◟╬╚㎼⚕╃㐃耘㎼焒駮☋勶駱駤┱鉿侓䫌駱⻼ 337騫句
╚䳀❵岻䔾劚ⲏ儱裯䕒耘㎼臅ꊝ劅둛岻ꯗ⮃䎂鰑呬溸☹劔溸⭠⛻╚㎼
䪃╃䔾䉞▇┞ն呵䔾䉞ꂖ⪾劔Ⲏ䈣ⵌⶔյ䖎䈣╅ⶔյⲎ䈣╚ⶔյⲎ䈣ⷂⶔյ
⚢⯈騢⚢䈣ⵌⶔ瞏臅ꊝ㐌ⶔ岻ꯗ溸⮃䎂鰑呬ն♑錻臅⻉㎼焒駮☋勶缀缃
⚈⾀╬騍勨卐♼鍧⾕騫闌╚䖦溸♼鍧⽄ꂖ♨╚㎼岻┺㵶駩☭麄⚌⹨┱
耘㎼臅ꊝ岻ꯗ焒駮☋勶駱駤䌔⺇臏䧯╬㎼㵶嶯㜾焒駮☋勶络绳䍎㸉䭰
㸍╚䖦溸눢䪟┺㵶ն呵䔾䉞ꂖ䬎⚈⪢耘䔾䉞⶷⚷ABA╚㎼焒駮☋勶
◜ⲏ㣘⽄⚷╭䊛膷ⲏ䌔◟ 2018䌑裯䕒⪢耘䔾䉞⶷⚷焒駮☋勶岻⮕⚷뀑
⹿溸匮⮃뀖㸍鯮桬㞝ն
ꊪ硟PepK.Jui#JOR.cRP.cn

呵✲

䔾䉞╬楒槊䔾䉞◜ⲏ䨿ⵌ☓ⲋ⪫㵎⻉⚴☭⪼╭锢♈◜⚕
╃焒駮☋勶硅槏┱낊ꯟꮑ螅յ焒駮☋勶駱駤⾕⹹㒑偃瞏做긖溸岻䔾劚ⲏն
䑳䔾䉞劁裯駬㎼焒㹾焒駮☋勶둛㺂姍☭䩜⾕뀖⫯☭䩜劁衇裯눢㺐⪢㎼
焒駮☋勶笡缛⚳瑫귱䌑䌔劁䬎⚈㎼㵶⪫ⲏ⽄㹾⪢㎼⪫ⲏ⽄㕇駕⫅膷侷
䉞⹴⪫⪴硅槏熶㛶0P$吿㜾㸍䉞ն
ꊪ硟]KanJ\RnJKua#JOR.cRP.cn
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䔾䉞╬楒槊䔾䉞◜ⲏ䨿ⵌ☓ⲋ⪫㵎⻉⚴☭ն⪾劔䈰璇⾕
岻䔾㜩⻉侷芍芻冎⻎僓⪾劔╚㎼䔾䉞⹴┺⯈♣槏䉞䪃╃鰑呬ն♑溸╃
ⲏ螅㎭巉⹴焒駮☋勶岻䔾劚ⲏ⻄╗做긖杅⯋儱┺⯈յガ吙յガ╃璔㶕յ
詇✑勶䧶┯婞䓝皶◚駱駤焒駮☋勶閕⮦⾕硅槏✅笡䐮駦յFTO⾕➜勶
⮕卥յ┺⯈ /䪫勘駠⺪⾕鿛駑յ焒駮☋勶㹻膷騫句瞏긌駱╃ⲏն匃䔾䉞
♣槏溸㝃╗焒駮☋勶駱駤呿⚂錻駬╬䌑䍳╚㎼岻ꯗ 50⚂⪿㒘焒駮☋勶呿
❛յ䌑䍳┪嶯岻ꯗ焒駮☋勶⺶岻⟛䫞ⶥ㝕呿⚂⹴┺⯈㜩㵈傱侞ⶥ㝕呿⚂ն
匃䔾䉞㐃焒駮☋勶긌駱╃ⲏ做긖□劔╝㶡溸缋돂䉂缋⹨┱䌔╭㸍◗┞
笡⮬焒駮☋勶䧹汻閕⮦⾕硅槏յFTO⮕卥յ➜勶⮕卥յ焒駮☋勶㹻膷騫句յ
騰⯀յ☆儅倁⚂鱎蠗瞏䈰✑ն
ꊪ硟lizhanke@glo.com.cn

匃ⷑ璇

䔾䉞╬楒槊䔾䉞◜ⲏ䨿ⵌ☓ⲋ⪫㵎⻉⚴☭䪃╃뀖㔔╭锢
䭇⚕╃焒駮☋勶硅槏┱낊ꯟꮑ螅յ焒駮☋勶⾕皶◚岻◚駖闌⬑帏漺ガ
吙岻յ詇✑勶岻յ┺⯈岻յ⹹┯婞䓝皶◚岻⹴⹹㒑偃岻뀖㔔㹐⪼㐃ガ
吙⾕┺⯈䱅勶燛勶駱駤♨⹴┱焒駮☋勶潸⪸溸⹹㒑偃岻䔾劚ⲏ做긖⪾
劔╝㶡溸缋⸉նⲎ⪝楒槊䔾䉞◜ⲏ䨿▇⯼畕䔾䉞劁⩰⻑㐃ⵌ☓䉗睘┞
╚绣☭宑岻ꯗ⾕ⵌ☓焒駮☋勶岻ꯗ♈◜焒駮☋勶㵈⯀䈰✑⪴▟䌑⹨┱
㵈槏呿⚂ 1000 ✍⚂ն㝃姍鱊䔾⶷յ焒駮☋勶㕇駕╚䖦ꂛ鉿㕇駕ꪍ劻
⹨┱둛吿溸䱅騦䈰✑㝃姍⹨┱焒駮☋勶岻䔾⟶侊⾕⺶岻闌ꓤ⯜㴼溸┺
㵶煝駐䈰✑ն
ꊪ硟Pu\inJ#JOR.cRP.cn

畕뀦
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䔾䉞╬楒槊䔾䉞◜ⲏ䨿ⵌ☓ⲋ⪫㵎溸䔾䉞ն⪾劔ꄽ⟥뀖㔔䈰璇
⾕岻䔾㜩⻉侷芍芻冎⻎僓⪾劔╚㎼䔾䉞⾕┺⯈♣槏䉞䪃╃鰑呬ն䑳귿䔾
䉞┺峜♈◜焒駮☋勶岻䔾╃ⲏ╃ⲏ뀖㔔䭇┺⯈յガ吙յ詇✑勶յガ╃
璔㶕⹴┯婞䓝皶◚瞏㹐⪼➆ꓨ◟┺⯈⹴ガ╃璔㶕➜勶駱駤╃ⲏյ┺⯈傱
侞㵌⼴╃ⲏ⹴⪼鉿侓駱駤╃ⲏն䑳䔾䉞㐃긌駱╃ⲏ做긖□⪾劔╝㶡溸缋돂
劁㝃姍╬┯⻎뀖㔔㵊䨮䳀❵焒駮☋勶䉘㹾յ焒駮☋勶㹻膷騫句յFTO⮕卥յ
┺⯈䱅勶⯼冎⮕卥♨⹴䐮皒⣍⪢焒駮☋勶硅槏⹴⟛䫞✅笡瞏劚ⲏն
ꊪ硟]KanJMinJ#JOR.cRP.cn

䑳귿

䔾䉞╬楒槊䔾䉞◜ⲏ䨿ⵌ☓ⲋ⪫㵎溸䔾䉞椟䔾䉞╭锢♈
◜焒駮☋勶岻䔾╃ⲏ䨿㜘槏溸焒駮☋勶呿⚂䭇巉⹴ガ吙յ詇✑勶յ
┺⯈勶յガ╃璔㶕յ羱缘㔔⻐յ⹹┯婞䓝皶◚瞏騠㝃做긖溸宑◜呿⚂⹴
鉿侓呿⚂瞏ն婟㜾㐃㜘槏络绳╃ⲏ溸缋돂溸㕈熝┪椟䔾䉞ꂖ┺峜◟
㐃긌駱駤焒駮☋勶뀉潨╚╬㵊䨮䳀❵岻䔾劚ⲏ巉⹴焒駮☋勶䧹汻⟛䫞
⾕閕⮦յ焒駮☋勶☆儅┱ꁾ觝յ焒駮☋勶㹻膷騫句յ焒駮☋勶缰勶┱⿀
騊瞏做긖ն
ꊪ硟winnie.wang@glo.com.cn

椟斯剾
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䔾䉞╭锢♈◜⚕╃焒駮☋勶硅槏┱낊ꯟꮑ螅յ焒駮☋勶駱
駤⾕♼鍧瞏做긖溸岻䔾劚ⲏ䨿㜘槏溸焒駮☋勶呿⚂䭇巉⹴┺⯈յガ
╃璔㶕յガ吙յ詇✑勶յ⹹┯婞䓝皶◚瞏騠㝃做긖溸宑◜呿⚂⹴鉿侓呿⚂
⹨┱ⲋ槏巉⹴┺⯈氰騟յ┺⯈傱侞յ氰騟焒駮☋勶鉿侓䪃岻瞏鉿侓瓨䍈
呿⚂䌔╬㵊䨮䳀❵巉⹴焒駮☋勶䉘㹾յ㹻膷騫句յ缰勶⿀騊瞏劚ⲏն
ꊪ硟liliqiu@glo.com.cn

匃╰瑽

䔾䉞╬楒槊䔾䉞◜ⲏ䨿ⵌ☓ⲋ⪫㵎溸䔾䉞䳀❵⻄稝焒駮☋勶
◚駖闌⬑⾕긌◚駖闌⬑岻䔾劚ⲏ㹐⪼亘ꪍ焒駮☋勶駱駤ն勚䔾䉞⹨┱
溸駱駤呿⚂璀稝緾㝃䭇ガ吙յ┯婞䓝皶◚յ┺⯈յ詇✑勶⾕㔔⻐瞏
勚䔾䉞♣銩㵊䨮鰯䕒◗ 2013 䌑⟶駊溸ガ吙岻㵄偢⻑睘┞❛ 300 ┧怮뀭岻
㴼䰁㵭鰡⣹溸呿⚂♣槏溸⺞┞鱎呿⚂錻駬╬ 2015 䌑┪嶯焒駮☋勶岻ꯗ
ⶥ㝕⪿㒘呿⚂▇┞ꂖ䊜ⲙ㵊䨮㐃ⵌ☓䉗둛绣☭宑岻ꯗ鰯䕒◗═鱎뎦⻐
ガ吙駌㴼呿⚂ն婟㜾勚䔾䉞㐃焒駮☋勶缀⻉硅槏յ焒駮☋勶駠⺪յ巉
⹴焒駮☋勶溸ガ╃騰⯀յ羱缘焒駮☋勶➜勶䫌駱յ俚䰕⾕갬瑮⟛䫞瞏做
긖□劔╝㶡溸缋돂ն
ꊪ硟zhuying@glo.com.cn
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