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Dr. Wan is a partner of Global Law Office in Beijing. John has extensive experience
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served as a senior case handler at the Price Supervision and Anti-Monopoly Bureau of
the National Development and Reform Commission (NDRC). In that capacity, he
participated in a number of significant anti-trust and cartel investigations, and led the
drafting of the Leniency Program and Commitment Rules under China’s Anti-Monopoly
Law. John received an intensive training in both DG Competition of the European
Commission and Irish Competition Authority in 2013.John earned a PhD in law in 2010
at China University of Political Science and Law. He is admitted to practice in China.
Email: Wanjiang@glo.com.cn

12



RZWHEE T i E b BELFVF AT ) FRAND B 3% 2R f 2 i

e I | X1

LT LR (Standard Essential Patents, SEPS) 2 i ¥4 i i 0 AR AR vk T b B %
Flo HARARAE RN — 0B LIAE P2 B WS (AT B B S AbR e . 5 R HEAR M 5
PRAERI A FEELE &, A8 T ALV TR F AL KIS TT . LR BRI %
MIAIAT R, SRR HEAC L ZEE 0 bm e 6 2L R VF AT IB 8 R AL 1T A 8. T
BALJE M (Fair, Reasonable And Non-Discrimination, FRAND) . 7E bk 24 & F ¥
ATHIRAI, VA SR A% 2k o X TAAAESE PRV AT R R B AVER], W iVFn] o
A REARE M AT N RIS, HEMiE R FRAND JEN. X FAELFIVFII LR (st Al
VFA] R IT R A AR AR Vi T T A8 B R S BUN B R 2y) S, WAl seEA LR V]
FAFRL R T AV AT S T B e A 2y . RIE, S5 T FRAND JUU 3 I8,
KD EEFEAT LA AT G TP TR bn i L.

—. I RZWHIIRT RS FRAND BENIE SEPs Al #E= N

B, RTAHEAF. SR AL ZE R VER] 27 B0 BN SR IR TR EAR S I
AR FF L G5O T LRGSRV 2%, A RAE TS 5 4 LR HAR B
5E Jo AT SO VT 3l o KRR B (O TR ) & BB P <BR BB 47 26 41>28 101 5%
HIFer) iR, (Bl D AT hRE BT LR VAT 92 BON & R AR, AT A
e HULE 5 — 7T BB AR v o [R] — % A VE AT 2R AR ubm v o AE AN WL A B BOAS g
o YL RIVE R B AT DAL R S R ARAT, BT B IR ST . AERE BN AT U, A i
P A B AU SR A VR T SR AT O, Bl GPS B I AZ A RT AE R
# 10 NEF], MEEANERE AT LLLLG . GPS ¥ &3 FHLKIME AT Rt %
FIVFAT 9% o ITAERIZETA 15 7€ LLEEAR VA& AR 9 Vi ] 2 Rt JE a3, i 4
) DA /N AT 5 BT (smalllest salable patent practicing unit) it B EERE, B2,
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=, #EFERGIPRT SEPs ) FRAND %% R [{1Hi & i

£ 2013 SEH1 [EVE B B PRGN IR IDC AR S, B EEBANLER E A B SEPs
VPRI S, EANEEDINREER: 1. VAN 2 BO m RN 2525 8 S 1% 5 A

2 Herbert Hovenkamp, Competition in Information Technologies: Standards-Essential Patents, Non-Practicing
Entities and FRAND Bidding (October 3, 2012). U lowa Legal Studies Research Paper No. 12-32.
3 Damien Geradin & Miguel Rato, Can Standard-Setting lead to Exploitative Abuse? A Dissonant View on Patent Hold-Up,
Royalty Stacking and the Meaning of FRAND(2006).
4 See DOJ Will Not Challenge Standards-Setting Organization’s Proposal To Update Patent Policy(Feb 2015).
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BAL L R BT RN, DA R A2 R L 4 VF AT A 5% 7 it B B R i B A O TR BT o
Ble HiAR. BA. BRI ANNEE 535 N R ILFEQIE 17— 30 5 5 FlE, LR
AP B RBP4, HR— T R R AR SR A A
BA, W% L FIBA B % R A B R 5. 2. &RV aT {6 A 2%
AN R I 7 R — 8 LU BISE T, R R VR AR 2R 2R L RN Z IR A B AT
3. BRIBNFTE B I Tk HAE AR, LRI B 88 55t H & BT A B R AR
RGN G . 4 VF RIS 2% R 50800 1K 24 2% 18 T IR N TE 32 AR b it b A 20 )
1220, BERPRAESNE & AR R LR STV S R A G BN KT SEPs F
AT R, FEREAAA R AE 5 AT, W R kb B L FIRN G T — B vr
N ECBURIIVE AT 2%, %h T 55— #VF T NS (VP el 3%, Sl LE, EE A E BN
HZ 27 BAHE. S0 BRI IE R T RE YA R . STEZ RS, TEREAR
#i 2007-2012 F R AE K EM, HEASH IDC A" K SEPs VA 2 Ry
0.0187%, M3 IDC 2w N4 [ 4y 2 ] ORI VAT 28 %08 0.019%. 1EHfiE Lik
PRI AR, R B B A B b it R & R &R, SERA R H5HERAF
T B GFAFAE ATt = R85 iR, SEIX—4REIE T RZ 1iHe.

£ 2017 4F3E B FIRE) Unwired Planet (UP) A RIVFENESF, EEA/FE
FRAND [ ¥ SEPs VPRI 2R @l B3zt 7 AR W: 1. fERPER LT, XamME——
9% e FRAND 1. HEVERGAESE H ik FRAND 28 % 2 1%, AR Af B ERHZ
RTIE R 2% 3 R 2 S A2 FRAND JEI? A E M R BEAREE4EMY, Xy
N B IR IA B PR R A VA . 20 X THAE LA FHE R AR IE TN,
25 AR A VF AT 2R I — i BB, R AR DR DO R 1 AR VAT N 22 TR
. 30 AR, HEEREME UP LRI FRAND [2% 52 IZ S M =21t
2014 FZEFZ W VF T HAE A AT LA AT i (comparable licences) Nk B e 11, FLA
2G/3G/AG SEPs [ R AN NIAUERN (crosscheck) HIFRFT. 2 [ e il iR 4
P HR SEPs B R R ML RIBN LR 4% SEPs HILLFIRITE, X%
AT, it SR o6 E i % £ 4 %k(may be more useful as a crosscheck). 4.
Pl FRAND 2R8I, THEL R R B S A WG ) o 28 ) DUIBE S AH 4 2 s R AR v

SITAHRAMBNRIERE (2013) EEIAR=4F 5 305 5 (REHRA).
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BERH L TREH S AP R AT RO O i 1L A VKR 407, W
FRAND JR . G 5 () e KA WAL T 9 Bk e ELEUE 1 — BRI SEPs YRRl %,

2017 4 12 HEEERHIE) TCLFEMAEEF, £/ 7T Top down 1777k 5 SEPs
7P k2. Top down 5 Bottom up FHXTRE, Fi 2 & S HE R4 (1 i afh e i -6 e >
PRI, JEEMRETHEAME . A E RGBT A AR, #ie Bk vral 2, bl
SEAGEAE R RITERRE T RS BOP I LU, PR A X R R B F i, Hop e E Ak, BRI
R, HAbHXEE RARER—F. 7 FH Top down J7iETHHE 9 F KKK 1 e
VEAT RIS Gy RRAR” o AR, SR b 5 TV X 405 R AE Ao v 1) B R SR A0 5 R AR B 1 4
ARWNE, A5 —J7 3 M A% R H L RITE I AR HE AT A & (IR, TCL — i
TR L R EFR e 1) B E PN TTER R R BV A] 2 A, BPRBA B RGN Ak, £ TCL S
SR RS RARINF BT, EE N EARSEA, A5 B,

MR SRR G RTE , VEBEAETE bR EL A FRAND 7RI, I8 L2 P Ak
BREHE, — 7S] EERCVR AT P B R X8 ) FE A B Al i #e 2ed E th P i
BiE D , 5 7 @R ER R TR Top down (U7 VAT R A 5 9% 2R, WAH X ik
B € IR A S G PR B o o VS RIVEN LA LR E I R b o & SR K4+, H
FEAEFNENUE K, SRR I T RCR A 1 e 14 7 55 I 45

=. ERZHERNTE R T A5 e SEPs K FRAND 3%

SEPs ¥ Al R U RN S F T AXUT BB BRI RFT Y, HERbriEn 2
LR KB A3 2 T R ZEWNE EIBERE, S BEHEIR RO /R E SN AR
Jr N, i SEPs [VFR] @ H AR E 9 FNF R, B2 S ZBWH LY BRI L 75 2
FLTE RS L. H AT IH AR R BT BRI LT bt e S 89 R 1. VFal SR
MUV E R ER . H B s f i ek g, 2. VFT 9 R N DR AP
BN B BT B 9 T B A 3. BAIVFR 9EN 2 5 SEPs fEf /Nl A& HoT
T DT 2, BRI AMUIR T SEPs FERLAHARbrit e 20 LRI SEAE A [ 4 i A b iy

6 See Case No: HP-2014-000005-Unwired Planet International Ltd and (1) Huawei Technologies Co. Ltd (2) Huawei
Technologies (UK) Co. Ltd, available at https://www.judiciary.gov.uk/wp-content/uploads/2017/04/unwired-planet-v-huawei-
20170405.pdf, visited on Jan 11, 2018
7 Memorandum of findings of fact and conclusions of law in TCL Communications v. Ericsson
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SHOHG], EREE A, 355, R A A P B B P B AL TR LB, 5
R R TR ORI 4y 7 AT AT RO B0 0T LLE 245 HE % i i 52 b otk
SO BRI 5. 1 LA 2 IR O S A T LA o7 0 i, (LR T SR B 2
R4 A A BRI S e 7 2 F IR . I BB RN C B35 % R A 7 3
G, WLFBNE CAEF SEPs 13354 R B ILRE T SRR, 6. LRIV
o P R 24 7 S 2RI O FCAR BN, A R I 3BT T T 6 . R
B RIS B TS, A B B I UM SR P ROV T 25

PAEAR#ER — AR R EE . AHL AR LS A00T R B R oA G m, Xt
TARLE ] Z VR R B R bR e 2 DL SN H ORI 1, 5 2255 B T
FWEHE T SEPs MRAR EIR, (HAERXANRmHR TR LS HE AT H W
HFEA e HIK, AR SEP BUVF RIS AR B4 75 L R il o ) ol B B BT A
EEBIVEE A, SHAM LR (EERASRMELZE M LR « BEA. 5555 [ 15 E R e
RS PERL TR R/ R A E B R hnifE, AR IERET SEPs H /D HARFRHE L B LR 4L T[F]
gL, XMEIRE AN FEEPMES SEPs ORI GHIHE. &5, Fra Vel T
NN A RF 5 B MAAE SR, SR R SR A 30 BAT Sl 20 R M

BZ, VPR SRR FREE AT HEHNT SRR, RATAE AT
WK B2 5 il e i VF ] 2 e bmite,  BRUORIXRE R S A BUIHLC N TE IR I 41X
HIEB T El5e SEPs V] 8 45 ui . ARIHLIGE B RIS 2, XLk
FRAND FI¥FRI 283 yiA, @ — RAMPGE R R RA4Z 5 5] ST A L1
SEPs i i A LA BALH] o
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Microsoft/Yahoo

A B & F Concurrence FEL M EE.

AUTHOR: Liang Gao

Since the cases made public in China in which a concentration between undertakings
is formed by IP transactions are rare, the case of Microsoft/Yahoo in the EU is a good
example to shed light on the way the EU deals with concentrations in the case of

transfer and license of IPRs.

() Background

On December 4, 2009, Microsoft and Yahoo entered into a license agreement and a
sales agreement concerning search and advertisement services. According to these
agreements, Microsoft was entitled to an exclusive license for 10 years of Yahoo's
core search technologies, and had the right to incorporate Yahoo's search
technologies into Microsoft's existing Internet search platform; meanwhile, Microsoft
agreed to hire no less than 400 employees from Yahoo search Advertising group and
Yahoo internet search group. In addition, according to the agreements, Microsoft
would be the exclusive search service advertisement provider for Yahoo. Generally
speaking, according to these agreements, Microsoft would acquire Yahoo's internet
search and search advertisement businesses, including Panama. These businesses
were not incorporated, and their transfer was undertaken through a transfer of relevant

technology, employees and a migration of customers from Panama to adCenter.

(I) Grounds of determination

The European Commission considered that this agreement constituted a concentration
under the EU Merger Regulation on various grounds, including: (1) the assets
transferred constituted all or a part of the business of the undertaking, and the

business could produce computable market turnover; and (2) the transfer of control
18
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over such assets was on a lasting basis. In addition, the European Commission found

that this transaction would lead to Microsoft solely controlling Yahoo's search business.
8

(Il Analysis

1. The transaction involves the whole or a part of an undertaking

The European Commission considered that the search advertising platform technology,
human capital, and advertising customers stated in the agreements were the three
most important elements for a search advertising business, and that these three
elements constituted a business to which a market turnover could be attributed.
Specifically, the European Commission explained why the transaction constituted the
whole or a part of an undertaking.

First, Microsoft would have access to all the core technologies of the Yahoo search
engine. Since the license was also exclusive as to Yahoo, Yahoo would not be able to
operate a separate search business. Second, Microsoft would also hire at least 400
Yahoo employees. This scale of 400 employees would be sufficient to enable
Microsoft to run that business. Third, once Microsoft search advertising was launched
in a given country, Yahoo customers would be "migrated" to Microsoft's advertising
plattorm adCenter, and Yahoo's Panama platform would be discontinued and all
search advertising services used by Yahoo would be provided by Microsoft through
adCenter. Fourth, world-wide turnover of Yahoo could be attributed to its search

business in the year 2008.

2. The transaction results in change of control on a lasting basis

The European Commission considered that the term of 10 years stipulated in the

agreements was a long period in a market characterized by rapid technological

developments, such as Internet search and search advertising, and therefore satisfied

8 See Case No COMP/M. 5727 - MICROSOFT/ YAHOO! SEARCH BUSINESS, available at
http://ec.europa.eu/competition/mergers/cases/decisions/M5727_20100218 20310_261202_EN.pdf, visited on June 12, 2017.
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the requirement of "lasting basis" for transfer of control under European competition

law.

3. The transaction constitutes acquisition of sole control

The European Commission did not directly explain whether the transaction constituted
the acquisition of sole control; instead, it stated that the transaction did not create a
joint venture, and hence reached the conclusion that it constituted the acquisition of
sole control in the sense that it did not allow for the creation of a joint venture under

joint control.
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Liang Gao is an associate of Global Law Office and specialized in antitrust, national
security review, regulatory compliance and cross-border M&A. Mr. Gao has
participated in a number of high-profile merger control cases and published several
influential articles concerning antitrust and national security review and he is also a
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g, FNESEIE LGS T T AT IR 2, A a) v [ e 2R Wik St i R AR AR )
[ R T H O R WA, R T R EmE A R AR & E LA . Concurrences
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